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UNITED STATES DISTRICT COURT
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Title: CELADOR INTERNATIONAL LTD., et al. -v- THE WALT DISNEY
COMPANY, et al.

===============================================================
PRESENT: HONORABLE VIRGINIA A. PHILLIPS, U.S. DISTRICT JUDGE

Marva Dillard None Present
Courtroom Deputy Court Reporter

ATTORNEYS PRESENT FOR
PLAINTIFFS:

ATTORNEYS PRESENT FOR
DEFENDANTS:

None None

PROCEEDINGS: MINUTE ORDER DENYING DEFENDANTS' MOTIONS FOR
A NEW TRIAL AND JUDGMENT AS A MATTER OF LAW (IN
CHAMBERS)

Before the Court is a "Motion for Judgment as a Matter of Law (Following
Verdict)" ("Third JMOL Motion") and a Motion for New Trial ("New Trial Motion") filed
by Defendants ABC, BVT, and Valleycrest (collectively, "Defendants").  On
December 6, 2010, the Court held a hearing on the Motions ("December 6, 2010,
Hearing").  The Court has considered all papers filed in support of, and in opposition
to, the Motions, as well as the arguments advanced by counsel at the hearing.  For
the reasons set forth below, the Court DENIES Defendants' Motions.
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I.  BACKGROUND
The parties are familiar with the factual and procedural history of the case, and

the Court need not reiterate it here, with limited exception.  Beginning on June 1,
2010, the parties tried the case before a nine-member jury.  (See Doc. Nos. 680 at
1-2; 606.)  On June 20, 2010, after Plaintiff rested its case, Defendants filed a
"Motion for a Judgment as a Matter of Law" ("First JMOL") under Federal Rule of
Civil Procedure 50(a).  (Doc. No. 626.)  Plaintiff filed its Opposition on June 22,
2010, and Defendants filed their Reply on June 23, 2010.  (Doc. Nos. 634, 635.)  On
June 24, 2010, the Court granted the First JMOL in part, and denied it in part.  (See
Doc. No. 656 ("First JMOL Order").)  On June 29, 2010, after the close of evidence,
Defendants filed a second "Motion for Judgment as a Matter of Law" ("Second
JMOL").  (See Doc. No. 657.)  Plaintiff opposed the Second JMOL orally, and, on
July 7, 2010, the Court denied Defendants' Second JMOL.  (See Doc. No. 668.)  On
July 7, 2010, after a 15-day jury trial, the jury returned a special verdict finding in
favor of Plaintiff, and awarding Plaintiff damages in the sum of $269,431,798.00. 
(See Doc. Nos. 680 at 23; 710.)

On September 24, 2010, Defendants filed their Third Motion for JMOL.  (Doc.
No. 701.)  Plaintiff filed its Opposition ("Opposition to JMOL") on October 4, 2010,
and Defendants filed their Reply ("Reply to JMOL") on October 8, 2010.  (See Doc.
Nos. 726, 728.)

Also on September 24, 2010, Defendants filed their New Trial Motion.  (See
Doc. No. 706.)  On October 4, 2010, Plaintiff filed its Opposition ("New Trial
Opposition"), and on October 8, 2010, Defendants filed their Reply ("New Trial
Reply").  (See Doc. Nos. 725, 729.)

II.  LEGAL STANDARD
A. Motion for Judgment as a Matter of Law Under Rule 50(b)

Under Federal Rule of Civil Procedure 50(b), once a verdict is returned by the
jury, the district court may allow the judgment to stand, order a new trial, or direct
entry of judgment as a matter of law.  In the Ninth Circuit, "[j]udgment as a matter of
law is appropriate when the evidence, construed in the light most favorable to the
nonmoving party, permits only one reasonable conclusion, which is contrary to the
jury's verdict."  Omega Envtl., Inc. v. Gilbarco, Inc., 127 F.3d 1157, 1161 (9th Cir.
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1997), cert. denied, 525 U.S. 812 (1998); see also Josephs v. Pac. Bell, 443 F.3d
1050, 1062 (9th Cir. 2006) (holding a court must "view the evidence in the light most
favorable to the nonmoving party . . . and draw all reasonable inferences in that
party's favor."); Baker v. Delta Air Lines, Inc., 6 F.3d 632, 644 (9th Cir. 1993)
(holding a court "'must determine whether the evidence, considered as a whole and
viewed in the light most favorable to the nonmoving party, reasonably can support
only a verdict for the moving party.'") (quoting Gillette v. Delmore, 979 F.2d 1342,
1346 (9th Cir. 1992)).  In other words, judgment as a matter of law may be granted
"[i]f a party has been fully heard on an issue during a jury trial and the court finds
that a reasonable jury would not have a legally sufficient evidentiary basis to find for
the party on that issue . . . ."  Fed. R. Civ. P. 50(a)(1); Juhnke v. EIG Corp., 444 F.2d
1323, 1325 (9th Cir. 1971) (noting directed verdict and motion for judgment
notwithstanding verdict "are measured by the same standard as the latter is merely
a renewal of the former") (citations omitted).  

In considering a motion under Rule 50(b), the district court is not free to weigh
the parties' evidence or to pass on the credibility of witnesses or to substitute its
judgment of the facts for that of the jury.  Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 150 (2000); Lytle v. Household Mfg., Inc., 494 U.S. 545, 554-55
(1990); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254 (1986); Cont'l Ore Co. v.
Union Carbide & Carbon Corp., 370 U.S. 690, 696 n.6 (1962); see Baker, 6 F.3d at
644.  "It is the jury, not the court, which . . . weighs the contradictory evidence and
inferences, judges the credibility of witnesses, receives expert instructions, and
draws the ultimate conclusion as to the facts . . . .  Courts are not free to reweigh the
evidence and set aside the jury verdict merely because the jury could have drawn
different inferences or conclusions because judges feel that other results are more
reasonable."  Tennant v. Peoria & P.U. Ry., 321 U.S. 29, 35 (1944); Anderson, 477
U.S. at 255.  In other words, a "jury's verdict must be upheld if it is supported by
substantial evidence, which is evidence adequate to support the jury's conclusion,
even if it is also possible to draw a contrary conclusion."  Pavao v. Pagay, 307 F.3d
915, 918 (9th Cir. 2002); see also Johnson v. Paradise Valley Unified Sch. Dist., 251
F.3d 1222, 1227 (9th Cir. 2001) (same).  Moreover, "'although the court should
review the record as a whole, it must disregard all evidence favorable to the moving
party that the jury is not required to believe,' and may not substitute its view of the
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evidence for that of the jury."  Johnson, 251 F.3d at 1227 (quoting Reeves, 530 U.S.
at 151) (citation omitted).

B. Motion for a New Trial Under Rule 59
Federal Rule of Civil Procedure Rule 59(a) provides that "[a] new trial may be

granted . . . for any of the reasons for which new trials have heretofore been granted
in actions at law in the courts of the United States."  Although a new trial may be
ordered to correct manifest errors of law or fact, "the burden of showing harmful
error rests on the party seeking the new trial."  11 Charles Alan Wright et al., Federal
Practice and Procedure § 2803 (2d ed. 1995).  A trial court may grant a new trial if
the verdict "is contrary to the clear weight of the evidence, or is based upon
evidence which is false, or to prevent, in the sound discretion of the trial judge, a
miscarriage of justice."  Richardson v. Suzuki Motor Co., 868 F.2d 1226, 1245 (Fed.
Cir. 1989) (quoting Hanson v. Shell Oil Co., 541 F.2d 1352, 1359 (9th Cir. 1976));
Moist Cold Refrigerator Co. v. Lou Johnson Co., 249 F.2d 246, 256 (9th Cir. 1957).

It is insufficient that the district court simply would have arrived at a different
verdict than the jury reached.  Richardson, 868 F.2d at 1245.  Although the judge
may weigh the evidence and assess the credibility of witnesses, and need not view
the evidence in a light most favorable to the moving party, "a decent respect for the
collective wisdom of the jury, and for the function entrusted to it in our system,
certainly suggests that in most cases the judge should accept the findings of the
jury, regardless of [her] own doubts in the matter."  Landes Constr. Co. v. Royal
Bank of Can., 833 F.2d 1365, 1371 (9th Cir. 1987) (citation omitted). 

Here, the evidence presented at trial, considered as a whole and viewed in the
light most favorable to Plaintiff, reasonably supports the jury's verdict.  Baker, 6 F.3d
at 644. 
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III.  DISCUSSION
A. Exclusion of Exhibits 154, 306, 307, and 307A

Defendants assert that William Morris Agency ("WMA"), and thus Plaintiff, 
were aware that ABC and BVT would enter into a perpetual network license
agreement under which "the license fee would likely equal the production costs." 
(New Trial Mot. at 4.)  According to Defendants, evidence of this awareness "is
contained in multiple versions of an internal WMA projection package comparing
[Plaintiff's] contingent compensation with potential commission scenarios for WMA
(Exs. 154, 306, 307[,] and 307A)."  (Id.)

Following a two-day hearing on November 18 and 19, 2009, the Honorable
Florence-Marie Cooper presiding, and another hearing before this Court, the Court
in an Order dated April 5, 2010, sustained Plaintiff's objections under Federal Rules
of Evidence ("FRE") 901(a) and 403 to Exhibits 154, 306, 307, and 307A
("Exhibits").  (See Doc. No. 532.)  Defendants advance the same arguments in their
New Trial Motion that they raised in the hearings, and the Court addresses them
again here.

Federal Rule of Evidence 901(a) states that "[t]he requirement of
authentication or identification as a condition precedent to admissibility is satisfied
by evidence sufficient to support a finding that the matter in question is what its
proponent claims."  Fed. R. Evid. 901(a) (emphasis added).   Here, Defendants
claim that the Exhibits constituted "a projection that necessarily and clearly
expressed WMA's understanding of how Defendants should account to [Plaintiff] for
network license fees and costs of production."  (New Trial Mot. at 7.)  As the Court
concluded in its April 5, 2010, Order and reiterates here, Defendants offered
insufficient evidence concerning the nature of the Exhibits or the accuracy and
source of the information contained therein.

Testimony given by WMA employees at the November 18 and 19, 2009,
hearing undercuts Defendants' position that the Exhibits meet the threshold
authenticity requirement for admissibility under FRE 901(a).  For example, Greg
Lipstone testified that he had not previously seen the Exhibits and that he did not
know the source of the information contained within them.  (See Nov. 19, 2009, Hr'g
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Tr., 204:4-7, 205:1-3.)  Testimony from David Leffin, the head of WMA's Accounting
Department also indicates substantial uncertainty about who created the Exhibits: 
  

Question: You cannot tell us – correct? – who created this piece of paper?
Answer: I cannot tell you.

(Nov. 19, 2009, Hr'g Tr., 255:6-8)

Moreover, as the supervisor of an employee who might have been involved in
creating the Exhibits (i.e., Ms. MacInnis), Mr. Leffin stated that it was "extremely
unlikely" she had first-hand knowledge of the underlying negotiations:

Question: . . . Do you know if Miss MacInnis ever participated in the           
negotiations between [WMA] on the one hand and Disney on the
other, or ABC on the other, with regard to a package commission?

Answer: That would have been extremely unlikely.
(Nov. 19, 2009, Hr'g Tr., 255:22-256:1.)  Thus, the Court properly excluded the
Exhibits based on significant concerns about the Exhibits' creator and the nature of
the Exhibit's contents.

In support of their FRE 901(a) argument, Defendants rely on Orr v. Bank of
America, NT & SA, 285 F.3d 764 (9th Cir. 2002), Maljack Productions, Inc., v.
GoodTimes Home Video Corp., 81 F.3d 881 (9th Cir. 1996), United States v. Black,
767 F.2d 1334 (1985), and Burgess v. Premier Corp., 727 F.2d 826, 835 (9th Cir.
1994).  In Orr, the court found a memorandum was not sufficiently authenticated
where it was produced in a separate case, the proponent of admission did not
identify who produced it, and neither the author of the memorandum nor the author's
employer admitted producing the document.  Orr, 285 F.3d at 777.  Defendants do
not rely on the facts of Orr, but instead rely on Orr's reference to Maljack.  See Orr,
285 F.3d at 777 n.20 (citing Maljack, 81 F.3d at 889 n.12.).  Orr cited Maljack for the
proposition that "documents produced by a party were deemed authentic when
offered by the party opponent."  Orr, 285 F.3d at 777 n.20.  The citation to Maljack
was dicta.  Accordingly, Defendants' reliance on Orr is rooted in Maljack, and Orr's
language in does not alter or expand Maljack's holding.   
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In Maljack, the court found that "[t]he district court did not err in considering"
documents where the opposing party "produced the documents . . . , many of the
documents were on [the opposing party's] letterhead, and the [opposing party] does
not contest [the documents'] authenticity."  Maljack, 81 F.3d at 889.  Here, however,
the Court excluded the Exhibits after Plaintiff challenged their authenticity,
distinguishing the instant case from Maljack.  Moreover, unlike in Maljack, where the
a party opponent produced the documents, here a third party (WMA) produced the
documents.  Accordingly, Maljack is readily distinguishable, and Defendants'
reliance on Maljack (and, thus, Orr), is misplaced.  

Defendants' reliance on Black and Burgess is similarly unavailing.  The Black
court did not hold, as Defendants contend, that a court must find a document
satisfies the authentication requirement of FRE 901(a) if the document was
produced by a party opponent.  Rather, in Black, the court held only that the district
court did not abuse its discretion when it admitted documents found in the
possession of a criminal defendant where the defendant challenged the documents'
authenticity.  767 F.2d at 1342.
 

Similarly, in Burgess, the court held that "the district court could properly have
found that all of the exhibits were adequately authenticated by the fact of being
found in [the party opponent's] warehouse."  Burgess, 727 F.2d at 835.  Thus, under
Black and Burgess, while a district court may find documents authentic under FRE
901(a) because a party opponent produced the documents, a court is not required to
find documents authentic because a party opponent produced them.  Moreover,
Maljack, Black, and Burgess do not address the scenario here, where a third party
agent (WMA) produced the documents.  

Additionally, Defendants' argument improperly undercuts the district court's
discretion by requiring that any document a party opponent or related third party
produced during discovery must be found per se authentic.  See, e.g., Black, 767
F.2d at 1342 ("The question of authenticity is left to the discretion of the trial judge . .
. ."); Arena v. United States, 226 F.2d 227, 235 (9th Cir. 1955) ("The question of
whether the authenticity of a document has been sufficiently proved prima facie to
justify its admission in evidence rests in the sound discretion of the trial judge.")  In
sum, Defendants' cases all are distinguishable, and Defendants have not cited, nor
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has the Court found, any authority for Defendants' proposition that a court must find
a document satisfies FRE 901(a)'s authentication requirement if a party opponent or
a party opponent's agent produces the document.  Accordingly, the Court rejects
Defendants' contention that WMA's production of the Exhibits renders the Exhibits
per se authentic under FRE 901(a). 

Even if Defendants had presented sufficient evidence to support a finding of
authenticity under FRE 901, the Exhibits could not be admitted over Plaintiff's FRE
403 objections.  Due to potential juror confusion, the Court properly excluded the
Exhibits.  As the Court concluded in its April 5, 2010, Order:

The parties do not dispute that the Exhibits were created after the Rights
Agreement was negotiated.  Accordingly, they are of limited value in showing
Plaintiff['s] knowledge during negotiations and at the time the Rights
Agreement was executed.  Moreover, ambiguities as to the source of the
information used to create the spreadsheet and the role and motives of
William Morris at the time the spreadsheet was created – when they were
arguably acting in their own interest in negotiating a commission with Buena
Vista, rather than in the interests of Plaintiffs – further limit the probative
value of the Exhibits, and exacerbate the likelihood of juror confusion. 

(Doc. No. 532 at 3.)

For the reasons stated here and in the Court's April 5, 2010, Order, the Court
concludes that these Exhibits regarding WMA's purported understanding of the
parties' contract were properly excluded under FRE 901(a) and 403.
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Finally, the Court excluded the Exhibits properly, as they are hearsay not
subject to an exception or exclusion.1  Defendants assert in their New Trial Reply
that they "offered these [Exhibits] to show knowledge rather than for the truth of their
contents;" and that the Exhibits are admissible as an agent's admissions under FRE
801(d)(2)(D).  (New Trial Reply at 2 n.1.)  

Here, however, because of the lack of foundation, it is unclear what the
Exhibits represent, how the Exhibits were created, or the source of the material
contained in the Exhibits.  Defendants thus failed to put forth sufficient evidence
demonstrating the documents were actually "WMA Projections," as Defendants
contend.  Thus, the Exhibits are insufficiently reliable to demonstrate what Plaintiff
purportedly knew.

Defendants agent-admission argument similarly fails.  Federal Rule of
Evidence 801(d)(2)(D) "requires the proffering party to lay a foundation to show that
an otherwise excludable statement relates to a matter within the scope of the agent's
employment."  Harris v. Itzhaki, 183 F.3d 1043, 1054 (9th Cir. 1999) (citations
omitted); see also United States v. Chang, 207 F.3d 1169, 1176 (9th Cir. 2000).  As
discussed above, however, Defendants cannot establish sufficiently the nature or
contents of the Exhibits, and therefore cannot establish whether the Exhibits are the

1  It is unclear whether Defendants contend the Exhibits are not hearsay
because they are subject to the business records exception in FRE 803(6).  To the
extent Defendants assert this contention, it is misplaced.  "Under Rule 803(6), for a
memorandum or record to be admissible as a business record, it must be (1) made
by a regularly conducted business activity, (2) kept in the regular course of that
business, (3) the regular practice of that business to make the memorandum, (4)
and made by a person with knowledge or from information transmitted by a person
with knowledge."  Paddack v. Dave Christensen, Inc., 745 F.2d 1254, 1258 (9th Cir.
1984) (internal quotations omitted) (citing Clark v. City of Los Angeles, 650 F.2d
1033, 1036-37 (9th Cir. 1981)).  Defendants failed to lay a foundation satisfying any
of these four prongs.  Moreover, Mr. Lipstone's testimony demonstrates the Exhibits
were not created in the regular course of business, and therefore are inadmissible
hearsay.  (See Nov. 19, 2009, Hr'g. Tr., 204:15-23.)
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type Ms. MacInnis created in the scope of her employment as Plaintiff's agent. 
Accordingly, as Defendants cannot establish the Exhibits relate to a matter within the
scope of the agent's employment, the Exhibits are not an agent's admission under
FRE 801(d)(2)(D).2

2  Although the parties did not brief this issue, it is unclear whether Ms.
MacInnis was Plaintiff's agent.  The parties do not discuss the nature of Plaintiff's
agency agreement with WMA, including whether the agency agreement extends to
all employees, including Ms. MacInnis.  Moreover, here Plaintiff lacked knowledge of
Ms. MacInnis, and did not exercise control over her activities, indicating she was not
Plaintiff's agent under California law.  See Edwards v. Freeman, 34 Cal.2d 589, 592
(1949). 

Agency is the relationship which results from the manifestation of consent by
one person to another that the other shall act on his behalf and subject to his
control, and consent by the other so to act.  The principal must in some
manner indicate that the agent is to act for him, and the agent must act or
agree to act on his behalf and subject to his control.  In the absence of the
essential characteristic of the right of control, there is no true agency . . . .

Id. (quotations and citations omitted); Van't Rood v. Cnty. of Santa Clara, 113 Cal.
App. 4th 549, 571 (2003) (quoting Edwards); Wallace v. Sinclair, 114 Cal. App. 2d
220, 229 (1952) ("Agency is the relation that results from the act of a person called a
principal who authorizes another called the agent to conduct one or more
transactions with one or more third persons and to exercise a degree of discretion in
effecting the purpose of the principal.") If Ms. MacInnis is not Plaintiff's agent, her
knowledge cannot be imputed to Plaintiff, nor can her statements be admissions of
an agent under FRE 801(d)(2)(D).  See, e.g., Cal. Civ. Code. § 2332 ("As against a
principal, both principal and agent are deemed to have notice of whatever either has
notice of, and ought . . . to communicate to the other"); United States v. Bonds, 608
F.3d 495, 504 (9th Cir. 2010) ("for [an person's] statements to fall under th[e]
exception [in FRE 801(d)(2)(D)], [the person] would have to have been [the
principal's] employee or agent.").
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Thus, where, as here, Defendants could not authenticate the Exhibits
sufficiently, the Exhibits were unduly prejudicial, and the Exhibits are hearsay not
subject to an exception or exclusion, the Court properly excluded the Exhibits.  

B. "Objective Unreasonableness" and Industry Custom
Throughout Defendants' Third JMOL and New Trial Motions, Defendants

advance the contention that if a practice is customary in the relevant industry, then
as a matter of law the practice cannot be "objectively unreasonable," and therefore
cannot violate the implied covenant of good faith and fair dealing.  (See Third JMOL
Mot. at 8, 9; New Trial Mot. at 21-22, 24; see also Defs.' Proposed Special
Instructions No. 14.)  The Court examines this issue first, as its resolution affects
several issues raised in these Motions.

In support of their contention, Defendants cite Wolf v. Walt Disney Pictures &
Television, 162 Cal. App. 4th 1107 (2008), Acree v. General Motors Acceptance
Corp., 92 Cal. App. 4th 385, 396 (2001), and R.J. Kuhl Corp. v. Sullivan, 13 Cal.
App. 4th 1589, 1602 (1993).  None of these cases actually support the proposition
that a practice customary in a given industry cannot be objectively unreasonable.

In Wolf, the plaintiffs' claims included one for breach of the implied covenant of
good faith and fair dealing.  162 Cal. App. 4th at 1113.  After the defendants
concluded their evidentiary presentation in the first phase, the trial court granted the
defendants' motion for a directed verdict as to the plaintiffs' breach of the implied
covenant claim.  Id. at 1116.  

The California Court of Appeal upheld the trial court's directed verdict.  Id. at
1119.  The Wolf court did not rule, as Defendants suggest, that when a party's
actions are customary practice in the industry the actions cannot be "objectively
unreasonable."  Rather, the Wolf court, in dicta, upheld the trial court's directed
verdict because "[t]here was . . . no evidence . . . [defendants'] agreements were
objectively unreasonable."  Id. at 1123-24.  
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The finding that the defendants' conduct "was customary in the entertainment
industry" was one of three such findings the Wolf court relied upon as evidence
weighing against a conclusion that the challenged actions were objectively
unreasonable.  Thus, while Wolf held that evidence that particular "agreements [are]
customary in the . . . industry"3 can support a finding that a party's actions in
accordance with an agreement were reasonable, the court did not hold that such
evidence alone indicates a party's actions are "not 'objectively unreasonable' as a
matter of law . . . ."4

Defendants' citation to Acree likewise overstates the holding.  In Acree, the
plaintiffs purchased cars and obtained financing from the defendant.  92 Cal. App.
4th at 388-91.  The terms of the sales agreements allowed the defendant to
purchase property damage insurance from its wholly-owned subsidiary, CPI, and
add the cost of the insurance to the plaintiffs' finance payments if the property
damage insurance on the plaintiffs' automobiles lapsed.  Id.  When a plaintiff
purchased his or her own insurance, the defendant would refund a portion of the CPI
policy's cost.  Id.  

The plaintiffs sued, alleging the defendant's accelerated accounting method,
whereby more of the total premium was earned at the beginning of the policy period,
was improper.  Id.  As the method of calculating premium reimbursement was not
expressly articulated in the sales agreement, "the issue of whether [the defendant]
breached the standard sales agreement involve[d] whether [the defendant] breached
the implied covenant of good fath and fair dealing."  Id. at 393 (emphasis omitted). 
In a special verdict, the jury concluded the defendant "breached the standard sales
agreement by the accelerated method it used to compute unearned premium
refunds."  Id. at 392.  

3 Id. at 1124.
4 Third JMOL Mot. at 8.
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On appeal, the defendant argued it did not breach the implied covenant
because the standard sales "agreement did not mention any method for computing
premium refunds," and it "permitted the defendant to 'unilaterally decide' the method
for computing such refunds."  Id. at 394.  The California Court of Appeal rejected the
defendant's argument on both "theoretical and practical" grounds.  Id.  The court
reasoned that, on theoretical grounds, the defendant's argument would come "close
to dispensing with the implied covenant of good faith and fair dealing."  Id.  Thus, the
court concluded although the defendant could unilaterally decide the premium refund
method, "that decision, pursuant to the implied covenant, must be a reasonable
one."  Id. at 395.

The court also rejected the defendant's argument on practical grounds.  The
sales agreement specified the borrower was to pay for CPI insurance according to a
notice sent by the defendant.  Id.  A copy of the notice on file with the state's
insurance commissioner, however, stated that return premiums would be calculated
on a pro rata basis, not the accelerated basis defendant actually used.  Id.  The
court reasoned that "[i]n light of the evidence of the customary automobile insurance
policy and the notice[] just described, a borrower legitimately can expect in the face
of such silence that a pro rata-by-time refund method will be used."  Id. at 396.  In
other words, just as in Wolf, the Acree court held that industry custom could be
considered when determining "objective unreasonableness," but did not hold
industry custom is sufficient by itself to find a party's actions are not "objectively
unreasonable" as a matter of law.

Finally, Defendants' reliance on Sullivan is misplaced.  In Sullivan, the record
contained no "evidence on community standards, norms, or customs regarding fair
dealing in similar transactions," leaving the court to decide the issue based on its
"own sensibilities and the normative judgments embedded in the case law."  13 Cal.
App. 4th at 1602.  Accordingly, the Court here can only speculate how the Sullivan
court may have treated evidence of industry custom.  The Court declines to do so.

In sum, Wolf, Acree, and Sullivan do not support Defendants' contention that
where a party's actions conform to the relevant industry custom, the party's actions
are not "objectively unreasonable" as a matter of law.  Accordingly, the Court rejects
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Defendants' argument that evidence of industry custom may entitle a party either to
judgment as a matter of law or a new trial.

C. Celador International's Relationship to Celador Productions
Defendants renew their contention that Celador International was not a proper

plaintiff because it was not a signatory to the Rights Agreement.  As the Court
previously ruled when denying Defendants' First JMOL on this issue, "Plaintiff
introduced sufficient evidence during its case in chief for a jury to conclude that
Celador Productions was acting on behalf of Celador International when it executed
the Rights Agreement . . . ."  (First JMOL Order at 2.)  Defendants did not put forth
evidence that the jury was required to believe, requiring a contrary result.  See
Johnson, 251 F.3d at 1227 (noting the court "must disregard all evidence favorable
to the moving party that the jury is not required to believe.").  As Plaintiff's evidence
sufficiently supports the jury's conclusion, the Court DENIES Defendants' Third
JMOL Motion as to this issue.  Id. 

Defendants also raise this issue in their New Trial Motion, asserting that the
Court improperly excluded Exhibit 776, the "Step 1 Agreement."  Defendants
contend the Step 1 Agreement demonstrates "that Celador Productions did not act
as an agent for Celador International when it entered into the Rights Agreement." 
(New Trial Mot. at 24.)  

Defendants may obtain a new trial "on the basis of an incorrect evidentiary
ruling if the ruling substantially prejudiced a party."  United States v. 99.66 Acres of
Land, 970 F.2d 651, 658 (9th Cir. 1992) (determining whether new trial was
warranted where district court purportedly erred in excluding testimony) (citation
omitted); see also Columbia Pictures Television, Inc. v. Krypton Broad. of
Birmingham, Inc., 259 F.3d 1186, 1195-97 (9th Cir. 2001) (same).  Here, Defendants
assert the Court improperly excluded Exhibit 776, "based on Judge Cooper's
inapposite order designed to avoid admission of prejudicial evidence of the sale
value of Celador International's assets . . . ."  (New Trial Mot. at 25.)  The crux of
Defendants' argument is that the Court misinterpreted Judge Cooper's order as
applying to Exhibit 776, when the order actually "concerned only possible financial
prejudice."  (Id. at 25 n.13 (citation and quotation omitted).)  Defendants' argument
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fails.  Their contention is at odds with the procedural history here and the language
of Judge Cooper's order.  

In its Motion in Limine No. 10, Plaintiff requested the Court prevent Defendants
"from offering evidence or making argument about or reference to the sale of
Celador [International]" because the company's sale was not relevant to any issues
in the trial.  (Doc No. 392 (Mot. in Limine No. 10) at 2.)  Defendants opposed the
motion, contending that "documents not yet produced by Plaintiffs . . . will establish .
. . Celador International was not the correct party when this lawsuit was filed."  (Doc.
No. 406 (Opp'n to Mot. in Limine No. 10) at 1-2.)  Thus, when Judge Cooper issued
her ruling granting Plaintiff's Motion in Limine No. 10, which found that "[e]vidence
concerning the sale of Celador International . . . is not relevant to any issues before
the jury," the ruling implicitly addressed and rejected the very arguments in
Defendants' opposition, and indeed the same bases they advance now for
admission of Exhibit 776.  (Doc. No. 482 (Rulings on Mots. in Limine) at 8.) 
Therefore, for the reasons set forth here and as discussed on the record, the Court
properly deferred to Judge Cooper's previous ruling and the law of the case when
excluding Exhibit 776.  (See Trial Tr. 503:11-513:14.)

Moreover, even if Exhibit 776 had been admitted, Exhibit 776 would not render
the jury's verdict "contrary to the clear weight of the evidence."  Molski v. M.J. Cable,
Inc., 481 F.3d 724, 729 (9th Cir. 2007) (citing Passantino v. Johnson & Johnson
Consumer Prods., 212 F.3d 493, 510 n.15 (9th Cir. 2000)).  Plaintiff introduced
substantial testimony from three separate witnesses, including Paul Smith, Sarah
Gregson, and Lori Bernstein, demonstrating that Celador Productions was acting as
the undisclosed principal for Celador International.  (See, e.g., Trial Tr. 174:6-
177:19, 490:16-492:20, 600:1-603:20, 1034:3-1035:19; Gregson Dep. 18:4-21:3,
21:12-16, 21:22-22:21, 24:16-24, 26:9-27:18, Apr. 21, 2006.)  Although Exhibit 776
weighs against the testimony of these witnesses, it does not sufficiently outweigh the
proffered testimony such that the jury's finding would have been "contrary to the
clear weight of the evidence."  Molski, 481 F.3d at 729.  Accordingly, the Court
DENIES Defendants' Third JMOL and New Trial Motions on the issue of whether
Celador International was a proper party.
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D. Incontestability Clause in the Rights Agreement
Defendants contend that the "'incontestability clause' in the Rights Agreement

bars at least a portion of Plaintiff's network license claim because the parties'
purported 'tolling agreement' (Ex. 544) was not signed by both parties and therefore
was ineffective."  (Third JMOL Mot. at 25; see also New Trial Mot. at 22-23.)  The
Court already ruled on this issue, finding as a matter of law that Plaintiff was entitled
to rely on the tolling agreement, California Code of Civil Procedure section 360.5
("Section 360.5") applied,5 and that "Defendants [were] not entitled to raise the
defense of the statute of limitations as to the contract claims."  (Doc. No. 660 at 2.) 
Nevertheless, Defendants contend the Court's previous ruling was erroneous,
asserting that Section 360.5 "does not apply to the waiver of a contractual
incontestability provision."  (New Trial Mot. at 22.)   Defendants offer no authority for
this proposition, instead citing to cases distinguished in the Court's previous ruling.6 
(Compare New Trial Mot. at 23 n.11, with Doc. No. 660 (June 29, 2010, Order) at 2.) 

The Rights Agreement is a written contract that, absent modification by the
parties, is subject to a four-year statute of limitations under California Code of Civil
Procedure section 337 ("Section 337").  See Cal. Civ. Proc. Code § 337.  

5 Section 360.5 states in part:

No waiver shall bar a defense to any action that the action was not
commenced within the time limited by this title unless the waiver is in
writing and signed by the person obligated.  No waiver executed prior
to the expiration of the time limited for the commencement of the action
by this title shall be effective for a period exceeding four years from the
date of expiration of the time limited for commencement of the action
by this title . . . .

6 Specifically, Defendants cite Kessinger v. Organic Fertilizers, Inc., 151 Cal.
App. 2d 741, 750 (1957), and Beck v. American Health Group International, Inc., 211
Cal. App. 3d 1555, 1562 (1989).

MINUTES FORM 11 Initials of Deputy Clerk ____md_____
CIVIL -- GEN Page 16

Case 2:04-cv-03541-VAP -RNB   Document 758    Filed 12/21/10   Page 16 of 54   Page ID
 #:21030



CV 04-03541 VAP(RNBx)
CELADOR INTERNATIONAL LTD. et al. v. THE WALT DISNEY COMPANY, et al.
MINUTE ORDER of December 21, 2010

The incontestability clause in the Rights Agreement states that accounting
"[s]tatements will be deemed conclusive, incontestable, and final twenty-four (24)
months after delivery, unless BVT has received specific, detailed objections . . .
within the specified period."  (Third JMOL Mot., Ex. 1 ("Rights Agreement") at Ex. B.) 
Exhibit B to the Rights Agreement limits the amount of time within which Plaintiff
may bring an action challenging an accounting statement, thereby shortening the
applicable statute of limitations, which is generally permissible under California law. 
See Hambrecht & Quist Venture Partners v. Am. Med. Int'l, Inc., 38 Cal. App. 4th
1532, 1547 (1995) ("In general, California courts have permitted contracting parties
to modify the length of the otherwise applicable California statute of limitations,
whether the contract has extended or shortened the limitations period."). 
Modification of the applicable statute of limitations does not, however, render
Section 360.5 inapplicable. 

Although not articulated specifically in their Motions, at the December 6, 2010,
Hearing, Defendants contended the incontestability clause is not an affirmative
defense based on a statute of limitations, but is instead a condition precedent to
Plaintiff's satisfaction of the Rights Agreement rendering Section 360.5 inapplicable. 
(See Dec. 6, 2010, Hr'g Tr. 32:23-35:12.)  Defendants raised this same argument at
trial.  (See Trial Tr. 2774:21-2777:19, 2981:1-2988:7.)  On neither occasion did
Defendants offer support for their interpretation of the incontestability clause.

At trial the Court rejected Defendants' argument, finding the incontestability
clause was an affirmative statute of limitations defense, and not a condition
precedent to satisfaction of the Rights Agreement.  (See Doc. No. 660 (June 29,
2010, Order) at 2; Trial Tr. 2986:25-2988:7.)   The Court again rejects Defendants'
argument that the incontestability clause is a condition precedent, as the argument is
contrary to California law.  In California, "[i]ncontestability clauses . . . function as
statutes of limitations upon the right to maintain certain actions or certain defenses."
Galanty v. Paul Revere Life Ins. Co., 23 Cal. 4th 368, 388 (2000) (citation and
alterations omitted); see also Amex Life Assurance Co. v. Super. Ct., 14 Cal. 4th
1231, 1234 (1997) (noting, "As early as 1915, this court described [particular]
incontestability clause[s] . . . as 'in the nature of . . . statutes of limitations and
repose. . .  .'") (citing Dibble v. Reliance Life Ins. Co., 170 Cal. 199, 209 (1915)). 
Accordingly, Defendants' argument to the contrary lacks merit.
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Here, the incontestability clause modifies the statute of limitations time period
from four years from the time of a breach7 to two years after delivery of an
accounting statement.8  Nevertheless, the effect of the incontestability clause is the
same as Section 337; Plaintiff's time to bring an action for violation of the Rights
Agreement based on an improper accounting statement is limited to a specified time
frame.  Given that the effect of the incontestability clause is the same as Section 337
and the incontestability clause is a modification of an existing statute of limitations
(i.e., Section 337), the Court finds that Section 360.5 applies to the inconstestability
clause.  

This finding comports with the policy supporting Section 360.5.  The legislature
amended Section 360.5 in 1953 to its current form.  See Cal. First Bank v. Braden,
216 Cal. App. 3d 672, 676 (1989); see also Cal. Civ. Proc. Code § 360.5 (West
2006) (showing Section 360.5 added in 1951 and amended in 1953).  

With regard to the proposed amendment to section 360.5, the Senate Interim
Judiciary Committee noted in its report: . . . "This amendment was intended
not only to require that waivers of the statute be in writing but that no one

7  See Perez-Encinas v. AmerUS Life Ins. Co., 468 F. Supp. 2d 1127, 1134
(N.D. Cal. 2006) ("A cause of action accrues at the time of the breach of contract,
and the statute of limitations begins to run at that time regardless of whether any
damage is apparent or whether the injured party is aware of his right to sue.") (citing
Niles v. Louis H. Rapoport & Sons, 53 Cal. App. 2d 644, 651 (1942); Neel v.
Magana, Olney, Levy, Cathcart & Gelfand, 6 Cal. 3d 176, 187 (1971)); see also
Sanchez v. Compania Mexicana de Aviacion S.A., No. 08-55553, 2010 WL 55518,
at *1 (9th Cir. Jan. 5, 2010) (noting, "'California courts have often stated the maxim
that in ordinary tort and contract actions, the statute of limitations begins to run upon
the occurrence of the last element essential to the cause of action. The plaintiff's
ignorance of the cause of action does not toll the statute.'") (citing April Enters., Inc.
v. KTTV, 147 Cal. App. 3d 805, 826 (1983) (internal alterations omitted) (quoting
Neel, 6 Cal. 3d 176, 187 (1971))).

8  Rights Agreement, Ex. B.
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waiver could waive the statute for a period of more than four years beyond
the time when the statute would otherwise have run. To this proposal there
was no objection."

Braden, 216 Cal. App. 3d at 677 (quoting Carlton Browne & Co. v. Super. Ct., 210
Cal. App. 3d 35, 42 (1989)).  Thus, one of the primary purposes of Section 360.5
was to prevent waivers of statutes of limitation in excess of four years.  

A finding in Defendants' favor on this point would undermine the purpose of
Section 360.5.  For example, under Defendants' interpretation, parties seeking to
avoid Section 360.5 could do so by first contractually reducing the applicable statute
of limitations by a short time.  The contractually-shortened statute of limitations
would no longer fall under Section 360.5.  The parties could then execute "unlimited
and indefinite waivers" exceeding the four-year limit of Section 360.5.9  Accordingly,
the Court rejects Defendants' argument, as it is contrary to the statute's underlying
purpose.

Finally, as the Ninth Circuit noted, although it is a "well-settled proposition of
law [in California] that the parties to a contract may stipulate therein for a period of
limitation[] shorter than that fixed by the statute of limitations[,] . . . contractual
stipulations are not favored.  Therefore, 'they should be construed with strictness
against the party invoking them.'"  W. Filter Corp. v. Argan, Inc., 540 F.3d 947, 952
(9th Cir. 2008) (internal quotation marks and citation omitted) (citing Lewis v.
Hopper, 140 Cal. App. 2d 365, 367 (1956)).  Here, the incontestability clause is a
disfavored contractual stipulation and must be strictly construed against Defendants. 
Accordingly, absent clear statutory language to the contrary, principles of statutory
and contractual construction require that the Court not give the clause expanded
effect by finding Section 360.5 inapplicable.  

9 Defendants also appear to argue that although Section 360.5 applies to
statute of limitations waivers, once the parties contractually modify the statute of
limitations, any future waivers operate as modifications of the contract and therefore
require the signatures of both parties.  For the practical and policy reasons stated
above, this argument similarly lacks merit.
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Accordingly, the Court DENIES Defendants' Third JMOL and New Trial
Motions as to this issue.

E. Plaintiff's Network License Claims
Defendants contend the jury's verdict on Plaintiff's network license claim

cannot be upheld on either a breach of express contract theory or breach of the
implied covenant of good faith and fair dealing ("implied covenant") theory.  These
contentions lack merit.

1. Breach of Express Contract
a. Defendants' Argument at the December 6, 2010, Hearing

At the December 6, 2010, Hearing, Defendants argued that the express
contract portion of Plaintiff's Network License Claim was "a question for the Court"
because the plain meaning of the Rights Agreement was not reasonably susceptible
to multiple interpretations.  (Dec. 6, 2010, Hr'g Tr. 15:5-17.)  The Court need not
consider this argument, as Defendants did not raise it explicitly in their Motions.  See
Fogel v. Collins, 531 F.3d 824, 829 (9th Cir. 2008) (holding a party "abandoned any
arguments relating to his [claims for relief] by failing to argue them in his brief.")
(citing Ghahremani v. Gonzales, 498 F.3d 993, 997 (9th Cir. 2007)); cf. Zamani v.
Carnes, 491 F.3d 990, 997 (9th Cir. 2007) ("The district court need not consider
arguments raised for the first time in a reply brief."); United States v. Anderson, 472
F.3d 662, 668 (9th Cir. 2006) ("Issues raised for the first time in a . . . reply brief are
generally deemed waived.").

Even if Defendants had raised this argument properly in their Motions, the
question was still one for the jury.  Under the Rights Agreement, Plaintiff is "entitled
to receive fifty percent (50%) of one hundred percent (100%) of the Defined
Contingent Compensation (as defined according to ABC/BVT's standard definition
as set forth in Exhibit 'B' hereto) derived by ABC/BVT from the exploitation of any
Pilot and Series produced hereunder."  (Rights Agreement, ¶ 3.B.(1).)  Further,
under Paragraph 3.B.(3) of the Rights Agreement, Defined Contingent
Compensation is "defined, accounted for and distributed in accordance with
ABC/BVT's standard definition, which is attached . . . as Exhibit 'B.'"
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Exhibit B to the Rights Agreement, titled "BVT Defined Contingent
Compensation Definition," only includes BVT, does not refer to ABC (with one
irrelevant exception),10 and does not specify the percentage of Defined Contingent
Compensation ("DCC") Plaintiff receives.  (See Rights Agreement, Ex. B.)  In light of
the repeated reference to "ABC/BVT" in the Rights Agreement's DCC provisions, the
absence of meaningful reference to ABC in Exhibit B renders the Rights Agreement
reasonably susceptible to multiple interpretations.  Specifically, reading the Rights
Agreement's DCC provisions in conjunction with Exhibit B could, as Defendants
contend, indicate Plaintiff was entitled only to DCC based on BVT's revenues alone. 
Alternatively, however, by mentioning ABC and BVT in the Rights Agreement but
only BVT in Exhibit B, the Rights Agreement is reasonably susceptible to an
interpretation that Plaintiff is indirectly entitled to a portion of ABC's profits and
revenues, distributed through BVT. 

Exhibit B's failure to specify Plaintiff's percentage of DCC, and use of the term
"Producer" further supports the Court's finding.  Exhibit B does not specify the
percentage of DCC, indicating Exhibit B is incomplete and represents only a partial
definition of the DCC calculation.  To interpret Exhibit B properly and determine
Plaintiff's percentage of DCC, Exhibit B therefore must be read in context with the
Rights Agreement.  Accordingly, Exhibit B's exclusion of an essential term permits
an inference that other provisions of Exhibit B, including the sources of the
compensation (i.e., ABC's profits or revenues), are not fully articulated.  As
discussed above, when read in conjunction with the Rights Agreement, Exhibit B
may reasonably be interpreted to entitle Plaintiff to a portion of ABC's profits or
indirectly entitle Plaintiff to a portion of ABC's profits and revenues, distributed
through BVT.

Moreover, under Exhibit B, the recipient of the DCC is the "Producer."  (See
Rights Agreement, Ex. B.)  Neither the Rights Agreement nor Exhibit B define
"Producer," however, and the Rights Agreement does not reference the "Producer"

10 The only reference to ABC is in Exhibit B, Paragraph 1, which specifies that
BVT's distribution fee is "Fifteen Percent (15%) U.S. network (ABC, CBS, NBC,
FOX)."  (Rights Agreement, Ex. B ¶ 1 (emphasis added).)
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outside Exhibit B.  Additionally, neither the Rights Agreement nor Exhibit B clearly
identify the "Producer."  (See, e.g., Rights Agreement ¶ 2 ("The Series may be
produced, at ABC/BVT's discretion, by BVT, ABC, an entity affiliated with BVT or
ABC, or a third party."); Id. ¶ 4.B. ("If ABC/BVT produces Series episodes . . . ."); Id. 
¶ 4.C. ("ABC/BVT . . . shall have the right to produce additional Pilot(s) and/or Series
episodes . . . ."); Id. ¶ 10 ("ABC/BVT has the right to assign [the Rights] Agreement .
. . to any assignee for purposes of production and exploitation of any
Property/Pilot/Series.")  Thus, it is unclear which party, if any, is entitled to DCC
under a literal reading of Exhibit B.  Therefore, Exhibit B must be read in context with
the Rights Agreement, which, as discussed above, also renders Exhibit B
reasonably susceptible to an interpretation that Plaintiff is entitled to a portion of
ABC's revenues and profits, as passed through BVT.

Thus, Exhibit B's exclusion of Plaintiff's percentage of DCC and inclusion of
the defined term "Producer" further indicates that Exhibit B must be read in context
with the Rights Agreement, and, accordingly, is reasonably susceptible to alternative
interpretations.  Therefore, even if Defendants raised this argument properly, the
argument would be unavailing.

b. Arguments Raised in Defendants' Motions
Defendants argue the jury's verdict cannot be sustained on an express

contract theory because Plaintiff did not specify which provision of the Rights
Agreement Defendants breached, but instead relied upon a theory the Court
previously disallowed.  (See Third JMOL Mot. at 2-3.)  Defendants cite to Judge
Cooper's September 3, 2009, Order, "preclud[ing] [Plaintiff] at trial from claiming [it
was] entitled to share directly in ABC's revenues."  (Doc. No. 497 at 3:3-4.)  This
Order also stated that "Plaintiff[] [is] not prevented from claiming an indirect share of
ABC's revenues, including advertising revenues and profits, that should have flowed
to Plaintiff[] through BVT."  (Id. at 3:5-7.) 

During trial Plaintiff introduced exhibits and testimony from Paul Smith and Ben
Silverman demonstrating that under the Rights Agreement, Plaintiff believed it was
entitled to a portion of ABC's profits gained as a result of the network license.  (See,
e.g., Exs. 1, 18, 19, 87; Trial Tr. 146:18-148:16, 154:13-155:12, 164:9-165:3,
165:16-20 (Mr. Smith); Trial Tr. 238:2-242:1, 243:6-245:9, 344:3-17 (Mr. Silverman);

MINUTES FORM 11 Initials of Deputy Clerk ____md_____
CIVIL -- GEN Page 22

Case 2:04-cv-03541-VAP -RNB   Document 758    Filed 12/21/10   Page 22 of 54   Page ID
 #:21036



CV 04-03541 VAP(RNBx)
CELADOR INTERNATIONAL LTD. et al. v. THE WALT DISNEY COMPANY, et al.
MINUTE ORDER of December 21, 2010

Trial Tr. 652:21-661:17 (Mr. Lipstone).11)  Moreover, the testimony of Paul Smith
adequately supports an inference that Plaintiff understood that ABC's profits should
have passed from ABC, through BVT, to Plaintiff.  (See, e.g., Trial Tr. 182:16-
184:14, 193:18-206:8, 356:22-368:10.)  Plaintiff therefore demonstrated adequately
that Defendants' failure to compensate Plaintiff under Paragraph 3.B(1) of the Rights
Agreement constituted a breach of the Rights Agreement.  Additionally, the Court
finds the jury's verdict in Plaintiff's favor on this claim was not against the clear
weight of the evidence.  Accordingly, the Court DENIES Defendants' Third JMOL
and New Trial Motions as to this claim.

2. Breach of Implied Covenant of Good Faith and Fair Dealing
Defendants also assert that they are entitled to a judgment as a matter of law

or a new trial on Plaintiff's network license claim because Plaintiff did not prove a
breach of the implied covenant of good faith and fair dealing.  In support of this
assertion, Defendants make six separate arguments. 

a. The Cousins Five-Prong Test
First, Defendants reassert that Cousins Investment Co. v. Hastings Clothing

Co., 45 Cal. App. 2d 141, 149 (1941), should apply.  As the Court previously stated
in a written ruling and on the record, however, Cousins does not apply to the implied
covenant of good faith and fair dealing.  (See, e.g., Doc. No. 656 at 3-4 n.1.) The
California Court of Appeal in Cousins established a five-factor test to determine
whether a specific term should be read into a contract.  The Cousins holding does
not apply to the implied covenant of good faith and fair dealing.  Rather, as the
California Supreme Court clearly stated in Carma Developers, Inc., v. Marathon

11 At the December 6, 2010, Hearing, Defendants asserted the citations to Mr.
Lipstone's testimony were incorrect because Mr. Lipstone testified he did not recall
whether the deal was with ABC, or ABC and BVT.  (Trial Tr. 661:13-17.) 
Nevertheless, in the preceding testimony, Mr. Lipstone testified that the deal was
with ABC, may have included another company, and that he communicated deal
terms from ABC to Mr. Smith.  (Trial Tr. 652:21-661:12.)  The jury could have
reasonably concluded, based on Mr. Lipstone's testimony, that Plaintiff believed the
deal included ABC's profits.  
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Development California, Inc., '"Every contract imposes upon each party a duty of
good faith and fair dealing in its performance and its enforcement.'"  2 Cal. 4th 342,
372 (1992) (quoting Restatement (Second) of Contracts, § 205).  Indeed this holding
has been restated in cases too numerous to cite.12  Accordingly, the Court rejects
Defendants' argument.

b. "Objective Unreasonableness" of the Assignment / License
Back Transaction

Defendants also contend that the Assignment / License Back transaction
("ALB Transaction") was not objectively unreasonable because it was within the
reasonable and actual contemplation of the parties when the Rights Agreement was
signed.  (See Third JMOL Mot. at 6.)  Defendants are correct that where a course of
conduct is contemplated specifically by a written agreement, engaging in that
conduct cannot, as a matter of law, be "objectively unreasonable."  See, e.g.,
Carma, 2 Cal. 4th at 374; Wolf, 162 Cal. App. 4th at 1120.

12 See, e.g., Marsu, B.V. v. Walt Disney Co., 185 F.3d 932, 937 (9th Cir. 1999)
("Every contract imposes upon each party a duty of good faith and fair dealing in its
performance and its enforcement.") (citing Carma); Roth v. Madison Nat. Life Ins.
Co., 702 F. Supp. 2d 1174, 1178 (C.D. Cal. 2010) (stating that "[u]nder California
law, there is an implied covenant of good faith and fair dealing in every contract")
(citation omitted); Steiner v. Thexton, 48 Cal. 4th 411, 419 (2010) (reaffirming Carma
and stating "all contracts impose a duty of good faith and fair dealing"); Kransco v.
Am. Empire Surplus Lines Ins. Co.,  23 Cal. 4th 390, 400 (2000) ("It has long been
recognized in California that there is an implied covenant of good faith and fair
dealing in every contract that neither party will do anything which will injure the right
of the other to receive the benefits of the agreement.") (citation and alteration
omitted); Foley v. Interactive Data Corp., 47 Cal. 3d 654, 684-85 (1988); Comunale
v. Traders & Gen. Ins. Co.,  50 Cal. 2d 654, 659 (1958); Ladd v. Warner Bros.
Entm't, Inc., 184 Cal. App. 4th 1298, 1306 (2010) (citing Kransco); McClain v.
Octagon Plaza, LLC, 159 Cal. App. 4th 784, 798 (2008); Wolf, 162 Cal. App. 4th at
1120; Locke v. Warner Bros., Inc., 57 Cal. App. 4th 354, 365-66 (1997) .
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Here, however, Plaintiff does not contend that engaging in the ALB
Transaction was objectively unreasonable.  Rather, Plaintiff's theory at trial was that
the act of entering the ALB Transaction and the corresponding fee structure was
probative of the "objective unreasonableness" of Defendants' course of conduct. 
Stated differently, entry into the ALB Transaction does not itself support a finding of
"objective unreasonableness," but combined with other evidence, including the lack
of profits distributed to Plaintiff as a direct result of the ALB Transaction, the act of
entering into the ALB Transaction can support a theory that Defendants' actions
under the contract as a whole were "objectively unreasonable." 
 

c. "Objective Unreasonableness" of the Terms of the Network
License Under the ALB Transaction

Next, Defendants contend that the ALB Transaction was not objectively
unreasonable because: (1) there was nothing unreasonable about ABC and BVT
entering a perpetual license agreement; and (2) there was nothing unreasonable
about setting the costs of production equal to the Network License Fee ("Fee"). 
(See Third JMOL Mot. at 8.)  

i. Perpetual License Provision
Defendants contend that because the Rights Agreement grants ABC/BVT a

license to the North American rights to Millionaire "in perpetuity," the perpetual term
of the network license under the ALB Transaction was reasonable.  During trial,
however, Mr. Marks testified that a perpetual license in these circumstances was
improper.  (Trial Tr. 1608:21-1609:13.)  Moreover, Mr. Marks also testified that at the
time the parties entered into the Rights Agreement perpetual licenses were not
customary in the industry.  (Id. 1609:20-1611:11.)  Although Defendants presented
contrary evidence, "the court is not free to reweigh the evidence" and must uphold
the jury's verdict where it is supported by substantial evidence.  Tennant, 321 U.S. at
35; see also Pavao, 307 F.3d at 918.  Accordingly, as Plaintiff's evidence is
adequate to support the jury's conclusion, the Court DENIES Defendants' Third
JMOL Motion as to this issue.  Additionally, Defendants do not satisfy their burden of
showing that the jury's verdict was contrary to the clear weight of the evidence. 
Thus, the Court also DENIES Defendants' New Trial Motion as to this issue. 
Johnson, 251 F.3d at 1227.
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ii. Costs of Production Equal to Network License Fee
Defendants also contend that as a matter of law, setting the costs of

production equal to the network license fee ("fee structure") was not objectively
unreasonable because: (1) setting the network license fee equal to the costs of
production became the customary practice in the industry; and (2) setting the fee
equal to the costs of production was within the actual contemplation of the parties
because Plaintiff's agent previously worked on deals involving reality television
shows, and it was "typical" to have similar agreements.  (Third JMOL Mot. at 9-10.)

Defendants' first argument, that setting the fee equal to the costs of production
became the customary practice, and a customary practice in an industry cannot be
objectively unreasonable as a matter of law, lacks merit for two reasons.  First,
assuming that the fee structure at issue here is now the custom in the industry,
Defendants concede that at the time the parties entered the Rights Agreement, a
fees-equal-costs of production fee structure was not yet customary in the industry
because the industry was still "developing."  (Third JMOL Mot. at 9.)  Defendants
offer no support for their proposition that developing industry customs cannot be
objectively unreasonable as a matter of law.

Second, as discussed in Section III.B., supra, Defendants rely upon Wolf,
Acree, and Sullivan, for the proposition that "agreements [are] not 'objectively
unreasonable' as a matter of law because 'the undisputed evidence at trial was such
agreements were customary in the entertainment industry.'"  (Third JMOL Mot. at 8.) 
As discussed above, however, these cases do not support Defendants' proposition,
but instead merely hold that acts in accordance with industry custom can be relevant
to determining "objective unreasonableness."  Thus, even if Defendants were to
conclusively establish that the fee structure at issue here was customary in the
industry at the time the parties entered the Rights Agreement, this would be
probative of the fee structure's reasonableness, but would not, as Defendants
contend, require a finding that the fee structure is not objectively unreasonable as a
matter of law. 

Defendants' second argument, that the fee structure was within the actual
contemplation of the parties, similarly fails.  In support of this contention, Defendants
assert that the fee structure was within the actual contemplation of Plaintiff's agent,
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Mr. Lipstone, and thus within Plaintiff's contemplation.  The Court's First JMOL Order
addressed and rejected this argument, finding that Plaintiff produced sufficient
evidence at the close of its case to support a verdict in its favor on this issue.  (First
JMOL Order at 4.)  The Court also found, in reference to the WMA witnesses, that
"[t]he jury is free to disbelieve the testimony of these witnesses, particularly given
their interest (a financial one) in the outcome of the litigation."  Id.  Further,
Defendants offered no evidence requiring a contrary finding.  See Johnson, 251 F.3d
at 1227.

Accordingly, as Plaintiff introduced evidence adequate to support the jury's
conclusion, the Court must uphold the verdict even if "it is also possible to draw a
contrary conclusion."  Pavao, 307 F.3d at 918.  Thus, the Court DENIES
Defendants' Third JMOL as to this issue.

d. Renegotiation of the Network License
Next, Defendants contend they are entitled to judgment as a matter of law

because they were not obligated to renegotiate the Network License.  (Third JMOL
Mot. at 11.)  In its Opposition, Plaintiff appears to argue that although there is no
obligation to renegotiate a contract, failure to do so nevertheless can breach the
implied covenant.  Both Plaintiff and Defendants cite the Court's previous rulings in
support of their assertions.  

Defendants cite the Court's June 24, 2010, Order, which stated, "Plaintiff has
pointed to no authority holding Defendants had any obligation to renegotiate the
Rights Agreement."  (Doc. No. 656 at 7.)  Defendants also cite the Court's statement
on the record that "there is no obligation to renegotiate a contract, and the case law
is clear on that."  (Trial Tr. 2472:3-4.)  Plaintiff cites Judge Cooper's November 23,
2004, Order denying Defendants' motion to strike, which stated that the failure to
renegotiate "tend[s] to show that Defendants breached their agreement and the
allegations are therefore relevant to the issue raised in this case."  Celador Int'l. Ltd.
v. Walt Disney Co., 347 F. Supp. 2d 846, 858-59 (C.D. Cal. 2004).  

The Court's orders do not conflict.  Defendants correctly assert that because
they had no obligation to renegotiate the Rights Agreement, their decision not to
renegotiate cannot be "objectively unreasonable" as a matter of law.  Nevertheless,
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Defendants' decision not to renegotiate can provide a context to determine whether
the fee structure and perpetual license were "objectively unreasonable." 
Defendants' authorities are inapposite, and do not require a contrary result.  See,
e.g., Racine & Laramie, Ltd. v. Dep't of Parks & Recreation, 11 Cal. App. 4th 1026,
1031-32 (1992) (holding that as a matter of law the defendant did not violate the
implied covenant when it had engaged in an allegedly bad faith renegotiation); Los
Angeles Equestrian Ctr., Inc. v. City of Los Angeles, 17 Cal. App. 4th 432, 447
(1993) (same).  Thus, the Court finds the jury was entitled to consider Defendants'
decision not to renegotiate as context for determining whether Defendants breached
the implied covenant.  Accordingly, the Court DENIES Defendants' Third JMOL
Motion as to this issue.

e. Defendants' Overall Treatment of Plaintiff Under the Rights
Agreement

Given the evidence discussed above demonstrating Defendants' overall
treatment of Plaintiff was objectively unreasonable, the Court finds substantial
evidence supports the jury's verdict, and the verdict is not against the clear weight of
the evidence.  Accordingly, the Court DENIES Defendants' Third JMOL and New
Trial Motions as to Plaintiffs' Network License Claims.

f. Evidentiary Objections Regarding Plaintiff's Network License
Claim
i. Evidence Regarding Subjective Understanding of the

Rights Agreement
Judge Cooper's July 18, 2009, Order ruling on the parties' Motions in Limine

excluded evidence of a party's "undisclosed subjective understanding of a
contractual term that bolsters that party's litigating position."  (Doc. No. 482 at 9.)  

Defendants contend that "Paul Smith and others repeatedly testified . . . as to
what they understood the contract to mean even though there was no evidence that
this understanding had been communicated to ABC/BVT."  (New Trial Mot. at 9.) 
Defendants fail to disclose the identity or testimony of the "others," however.  
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Defendants argue the Court should have excluded Paul Smith's testimony
about his understanding of the Rights Agreement because his understanding was
undisclosed and was "legally irrelevant and highly prejudicial."  (Id.)  Plaintiff
sufficiently demonstrated that Mr. Smith's understanding of the Rights Agreement
was disclosed to Defendants.  (See, e.g., Trial Tr. 145:17-162:16, 164:9-166:23 (Mr.
Smith testifying that during negotiation of the Rights Agreement, he communicated
his understanding and opinions about the Rights Agreement's terms through Mr.
Lipstone, to Defendants); see also Trial Tr. 649:10-652:25.)  

Additionally, any purportedly prejudicial effect does not substantially outweigh
the high probative value of the testimony as extrinsic evidence supporting Plaintiff's
contractual and implied covenant claims and the jury's verdict.  Mr. Smith, in his
various capacities with Celador Productions and Plaintiff Celador International Ltd.,
was involved in negotiating the Rights Agreement.  (See id.)  The Court therefore
properly admitted Mr. Smith's testimony regarding his disclosed understanding of the
Rights Agreement.

ii. Evidence of Revenue Received by Celador from Foreign
Exploitation of Millionaire

In the June 18, 2009, Order, Judge Cooper excluded as irrelevant all evidence
of "revenue derived by plaintiffs from foreign exploitation of [Millionaire]."  (Doc. No.
482 at 7.)  Defendants contend this ruling was erroneous.  (See New Trial Mot. at
10.)  The Court disagrees.  

Indeed, "[t]here is no evidence that Disney wanted any foreign rights to
[Millionaire] or that foreign revenues ever were contemplated when negotiating the
contingent compensation of the Rights Agreement."  (Opp'n to New Trial Mot. at
10.).  For example, Mr. Smith testified that "Greg Lipstone and [WMA] were
representing [Plaintiff] only in the United States of America.  That was the limit of
their authority."  (Trial Tr. 631:24-632:1.)  Additionally, Mr. Lipstone testified that if
somebody wanted to talk to Plaintiff about rights outside of North America, "[t]hey
would have had to deal with Paul [Smith] directly."  (Trial Tr.  764:18-21.)
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Accordingly, evidence of Celador's revenue derived from foreign exploitation of
Millionaire was properly excluded.  And, even if such evidence should have been
admitted at trial, the Court finds that a new trial would not be warranted because the
evidence probably would not have affected the jury's verdict in light of the substantial
evidence supporting Plaintiff's claims.  See Haddad v. Lockheed Cal. Corp., 720
F.2d 1454, 1459 (9th Cir. 1983) (holding that an error is harmless where a "jury's
verdict is more probably than not untainted by the error"); see also Section III.E.,
supra (discussing evidence Plaintiff introduced during trial).

iii. Michael Eisner's Electronic Mail Message ("E-Mail")
 Defendants argue the Court "compounded" the purported evidentiary errors
described above by overruling their their Federal Rule of Evidence 403 objection and
admitting an e-mail from former Disney Chairman and CEO Eisner estimating that
the value of Millionaire to ABC was "$1B, wild guess, maybe more."  (New Trial Mot.
at 10.)  

The Court properly admitted Mr. Eisner's e-mail at trial.  The probative value of
ABC's perception of Millionaire's value is not outweighed substantially by any unfair
prejudice.  In the alternative, even if the e-mail should have been excluded, a new
trial is not warranted because the jury could have reached the same verdict based
upon other statements by Mr. Eisner and other Disney/ABC executives that were
admitted at trial and to which Defendants do not object.  (See, e.g., Ex. 225 (August
24, 1999 E-Mail from Mr. Eisner stating, "I now believe that [Millionaire] is as
important as our NFL deal . . . . Of course we own [Millionaire] and it costs almost
nothing.").)

iv. Evidence Regarding ABC's Revenue
Defendants assert that the Court improperly "allowed Plaintiffs to capitalize on

. . . evidence of [Millionaire's] value to ABC by introducing evidence . . . that the
Rights Agreement tied Celador Productions' contingent compensation to ABC's
receipts."  (New Trial Mot. at 10.)  In support of this assertion, Defendants cite the
Court's September 3, 2009, Order.  (Doc. No. 497.)
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Defendants mischaracterize the Court's Order, citing only part of the Order,
which states: "Plaintiffs are hereby precluded at trial from claiming they are entitled
to share directly in ABC's revenues."  (Id. at 3.)  Defendants do not quote the
remainder of the Order, which states:

Plaintiffs are not prevented from claiming an indirect share of ABC's
revenues, including advertising revenues and profits, that should have
flowed to Plaintiffs through BVT. . . . Plaintiffs are free to present evidence
of ABC's success, revenues, and profits derived from [Millionaire], in order
to establish what [ABC] should have paid to BVT, in the form of a license fee,
or otherwise. 

(Id.)

The Court therefore concludes that it properly admitted evidence regarding
Plaintiff's entitlement to an indirect portion of ABC's Millionaire revenue.

v. Collective Effect of Defendants' Evidentiary Objections
The Ninth Circuit has held that district courts are "granted broad discretion" in

their evidentiary rulings.  Ruvalcaba v. City of Los Angeles, 64 F.3d 1323, 1328 (9th
Cir. 1995).  Moreover, "[a] new trial is only warranted when an erroneous evidentiary
ruling substantially prejudiced a party."  Id. (citation and quotation omitted).

Aside from arguing the Court's evidentiary rulings were wrong as a matter of
law, Defendants assert that these evidentiary rulings, if erroneous, caused
substantial prejudice.  For example, Defendants assert that the Court's evidentiary
rulings regarding the Rights Agreement "encouraged the jury to disregard the
parties' agreement and return a large award simply because of its own 
notions of fairness."  (New Trial Mot. at 10-11.)  Given district courts' broad
discretion on evidentiary matters, the Court finds Defendants' conclusory arguments
unpersuasive.
 
F. Damages

Defendants contend the damages award was improper because: (1) the
verdict was a general one and if either of Plaintiff's theories is overturned, the
damages award cannot be maintained; and (2) there is insufficient evidence to
support any award of damages because Plaintiff's expert testimony was
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fundamentally flawed and the jury was not provided the tools to determine
alternative damages.  In their New Trial Motion, Defendants contend the damages
award must be overturned because the amount awarded was speculative and
excessive in light of the evidence.  (See New Trial Mot. at 11.)  The Court addresses
Defendants' arguments in turn.

1. Multiple Theories of Recovery
Defendants assert that where there is a general verdict, multiple theories of

recovery, and either theory of recovery is overturned, the damages award cannot be
maintained.  In support of their argument, Defendants cite Syufy Enterprises v.
American Multicinema, Inc., 793 F.2d 990 (9th Cir. 1986), and Brett v. Hotel, Motel,
Restaurant, Construction Camp Employees & Bartenders Union, Local 879, 828
F.2d 1409 (9th Cir. 1987).  Defendants' contention is correct.  See Syufy 793 F.2d at
1001; Brett 828 F.2d at 1416; see also Webb v. Sloan, 330 F.3d 1158, 1166-67 (9th
Cir. 2003) (citing Syufy with approval).  Even assuming Defendants' preposterous
contention that the 18-page "Special Verdict" Defendants agreed to here is a
"general verdict," both theories of liability have been upheld, rendering Defendants'
argument moot.13  (See Doc. No. 667 (Special Verdicts).)

2. Evidence Supporting Damages Award
Alternatively, Defendants contend the damages award cannot be upheld

because Plaintiff's experts' testimony was fundamentally flawed, and Plaintiff did not
provide the jury with the appropriate tools to determine an alternative damages
award.  (See Third JMOL Mot. at 17-19; New Trial Mot. at 11-21.)

13  Moreover, even if the Court found judgment as a matter of law in favor of
Defendants appropriate in this instance, the damages determination would not
necessarily be overturned.  See Traver v. Meshriy, 627 F.2d 934, 938 (9th Cir. 1980)
(holding that when one but not all of the theories submitted to the jury lacks
evidentiary support, "the reviewing court has discretion to construe a general verdict
as attributable to another theory if it was supported by substantial evidence and was
submitted to the jury free from error"); see also Webb, 330 F.3d at 1166-67 (citing
Traver with approval);  Syufy, 793 F.2d at 1001-02 (same).
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In diversity cases, damages assessments involve both state and federal law. 
Browning-Ferris Indus. v. Kelco Disposal, Inc., 492 U.S. 257, 278 (1989).  Federal
law controls "on those issues involving the proper review of the jury award."  Id. 
Thus, "the role of the district court is to determine whether the jury's verdict is within
the confines set by state law, and to determine, by reference to federal standards
developed under Rule 59, whether a new trial or remittitur should be ordered."  Id. at
279; see also Donovan v. Penn Shipping Co., Inc., 429 U.S. 648, 650 (1977) ("The
proper role of the trial . . . courts in the federal system in reviewing the size of jury
verdicts is . . . a matter of federal law.") (citing Hanna v. Plumer, 380 U.S. 460,
466-469 (1965)); cf. Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 435 n.18
(1996) (holding that Browning-Ferris applies to awards of compensatory damages)
(citing Consori v. Armstrong World Indus. Inc., 72 F.3d 1003, 1012 (2d Cir. 1995),
vacated on other grounds 518 U.S. 1031 (1996)).

a. Plaintiff's Damages Testimony
Defendants assert they are entitled to judgment as a matter of law or,

alternatively, a new trial, because there was insufficient evidence to support the
jury's damages award of $260,238,024.00.  (See Third JMOL Mot. at 17; New Trial
Mot. at 11.)  The parties agree that Plaintiff based its damages theory, in substantial
part, on Stephen Sills's damages calculations for a purported fair market value of
Millionaire in a hypothetical renegotiation of the Network License.  (Third JMOL Mot.
at 17; New Trial Mot. at 11; Opp'n to New Trial Mot. at 12, 14.)  Defendants
challenge Mr. Sills's damages scenarios, and argue the only basis for the damages
scenarios was the testimony of Plaintiff's experts, Richard Marks and James
Dertouzos, which, according to Defendants, was "fundamentally flawed."  (New Trial
Mot. at 11.)

i. Mr. Sills's Testimony
Mr. Sills offered a total of four damages scenarios based on two different fair

market values and two different renegotiation points.  (See Exs. 563, 564; Trial Tr.
2003:6-15.)  Mr. Sills testified that for his damages scenarios, he used the fair
market value fees developed by Mr. Dertouzos and Mr. Marks.  (Trial Tr. 2002:10-
2003:15).  

MINUTES FORM 11 Initials of Deputy Clerk ____md_____
CIVIL -- GEN Page 33

Case 2:04-cv-03541-VAP -RNB   Document 758    Filed 12/21/10   Page 33 of 54   Page ID
 #:21047



CV 04-03541 VAP(RNBx)
CELADOR INTERNATIONAL LTD. et al. v. THE WALT DISNEY COMPANY, et al.
MINUTE ORDER of December 21, 2010

In the first two scenarios, Mr. Sills calculated the damages at $395,635,556.00
and $289,435,556.00 based on a renegotiation of the Network License Fee at the
first episode and fair market value fees of $3 million and $2.4 million, respectively. 
(Ex. 563; Trial Tr. 1999:19-2000:8.)  In the second two scenarios, using the same
fees, but with a renegotiation point starting at Episode 108, Mr. Sills calculated the
damages at $279,167,490.00 and $202,517,490.00, respectively.  (Ex. 564; Trial Tr.
1999:19-2000:16.)  Defendants challenge each component of Mr. Sills's
calculations; specifically, the fair market value fees developed by Mr. Marks and Mr.
Dertouzos, and the renegotiation points (i.e., the first episode, and Episode 108).

ii. Renegotiation Points
Defendants argue that renegotiation points are per se improper because there

was no obligation to renegotiate.  (See New Trial Mot. at 13 n.5, 16.)  Defendants'
argument lacks merit because it improperly conflates a lack of a duty to renegotiate,
discussed in Section III.E.2.d, supra, with an appropriate measurement of damages. 
Hence, the Court rejects this argument.

Defendants also assert that both renegotiation points are improper, and offer
alternative arguments for each renegotiation point.  First, Defendants argue that a
renegotiation point at the inception of the Series was improper because there was
no evidence that it was inappropriate for the fee to equal the production costs at a
television show's inception.  (New Trial Mot. at 12.)  

Here, however, Plaintiff introduced substantial evidence that ABC renegotiated
the fees with WMA retroactively to Millionaire's first episode.  (Ex. 49; Trial Tr.
678:18-681:11, 682:21-683:4, 684:4-22.)  Plaintiff also introduced testimony that
Defendants renegotiated several "deals" in connection with the production of the
Series, and structured the compensation to apply retroactively.  (Exs. 126, 131, 133-
35; Trial Tr. 1063:20-1071:20.)  Thus, the jury reasonably could have concluded that
if ABC had not breached the implied covenant, ABC would have compensated
Plaintiff by resetting the license fee to the fair market value going forward, and would
have, as it did with WMA, made the fair market license fee retroactive to the show's
inception.  Accordingly, as Plaintiff offered substantial evidence demonstrating the
propriety of the renegotiation point, the Court rejects Defendants' argument and
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finds that a renegotiation point beginning at the inception of the Series is not
contrary to the clear weight of the evidence.

Second, Defendants argue that using a renegotiation point of Episode 108 was
inappropriate because Mr. Dertouzos's statistical model yielded results that were not
statistically significant when testing whether renegotiation would have occurred
before episode 122.  (New Trial Mot. at 16.)  Further, Defendants contend that
because this was the only "expert's analysis . . . submitted on the question of when a
show is typically renegotiated," Plaintiff's scenario based on a renegotiation point of
Episode 108 was unsound.  (Id. at 16-17.)  Mr. Dertouzos's was the only statistical
model, but was not, as Defendants contend, the only expert analysis submitted on
when a show is typically renegotiated.  

Several witnesses, including Mr. Dertouzos, opined that Episode 108 was an
appropriate renegotiation point.  Mr. Dertouzos testified that license fees typically
adjust "in the 100 to 120 episode range" because, "at that time, it's time to . . .
redefine the license fee in a manner that distributes the wealth between the different
parties, between the networks and the folks who both created and produced the
programming."  (Trial Tr. 1750:20-1751:5.)  Mr. Marks also opined that Episode 108
was an appropriate renegotiation point.  (Trial Tr. 1629:14-1631:17.)  Additionally,
although less clearly articulated, Mr. Sills's testimony could permit a jury to draw a
reasonable inference that he also believed the renegotiation should have occurred
at Episode 108.  (See Trial Tr. at 2000:9-16).

In sum, the Court finds Plaintiff adduced substantial evidence that Episode 108
was an appropriate renegotiation point; accordingly, to the extent the jury based its
damages assessment on a renegotiation point of Episode 108, that assessment was
not contrary to the clear weight of the evidence.

As Plaintiff presented substantial evidence that both renegotiation points were
appropriate, the Court DENIES Defendants' Third JMOL Motion on this issue. 
Moreover, the Court finds that Mr. Sills's selection of Episode 1 and Episode 108 as
renegotiation points for his damages scenario was not contrary to the clear weight of
the evidence.  Accordingly, the Court DENIES Defendants' New Trial Motion on this
issue.
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iii. Mr. Marks's Network License Fee Testimony
Defendants contend Mr. Marks's $3 million estimate for a fair market value

license fee was "baseless," because the witness only analogized Millionaire to one
other show, Law & Order.  (New Trial Mot. at 14; Third JMOL Mot. at 17.) 
Defendants mischaracterize Mr. Marks's testimony. 

Mr. Marks testified that he initially examined the network license fees and cost
of advertising for six different shows, three of which had been renegotiated.  (Trial
Tr. 1627:19-1629:2.)  Mr. Marks then computed a ratio for each of the three shows
reflecting the advertising rate as compared to the license fee.  (Trial Tr. 1629:7-13.) 
For Law & Order, the ratio was 11; for ER and Friends the ratio was approximately
20.  (Id. at 1629:7-18.)  Mr. Marks stated that he used the Law & Order ratio
because he "wanted to come up with a very conservative rate."  (Trial Tr. 1629:18-
20.)  Thus, contrary to Defendants' assertion, Mr. Marks's testimony clearly indicates
that his comparison of Millionaire to Law & Order was not the result of an improper
analytical method, but resulted from his attempt to develop a conservative damages
estimate.  Accordingly, the Court finds Mr. Marks's testimony was sufficient to
support a $3 million fair market value license fee and was the product of reliable
principles and methods that have been reliably applied to the facts of the case.  See
Fed. R. Evid. 702; see also Domingo v. T.K., 289 F.3d 600, 605 (9th Cir. 2002)
(citing Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589-95 (1993)).

Defendants also contend that Mr. Marks's testimony violated Federal Rule of
Civil Procedure 26(a)(2)(E) because he stated in his deposition that he was not
aware of any licenses for a non-scripted program that had a network license fee of
approximately $3 million, but at trial Mr. Marks testified he was aware of such a
program.  (New Trial Mot. at 15.)  

At his deposition, Mr. Marks gave conflicting testimony.  First, Mr. Marks
testified he was involved in negotiations for Law & Order, but could not recall
whether the license fee was $2 million or $3 million.  (See Marks Depo. at 240:19-
241:15, July 8, 2008.)  Mr. Marks later testified he was unaware of a license fee
"near the neighborhood of $3 million."  (Id. 247:1-7.)  Nevertheless, given Mr.
Marks's first answer, the Court finds Mr. Marks's deposition testimony placed
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Defendants on notice he may have been aware of per-episode license fees of $3
million.  Accordingly, Mr. Marks's trial testimony did not violate Rule 26(a)(2)(E).

Defendants further argue that Mr. Marks's testimony violated Rule 26(a)(2)(E)
because his deposition testimony regarding whether the license fees for Law &
Order had been renegotiated conflicted with his trial testimony.  (New Trial Mot. at
15.)  Again, Defendants mischaracterize the testimony.  When Mr. Marks was
deposed, he stated "Law & Order may have been [renegotiated]; I'm not positive." 
(Trial Tr. 1683:22-23.)  Defendants' counsel inquired:

Question: So you don't – can't testify under oath that you know Law & Order
was renegotiated; correct?

Answer: Correct.
(Id. at 1683:24-1684:1.)  Thus, the deposition testimony indicates that while Mr.
Marks believed Law & Order's network license fee may have been renegotiated, he
could not be certain at the time.  This does not directly conflict with his trial
testimony, where he stated that Law & Order had been renegotiated.  (Trial Tr.
1628:16-17.)

In sum, the Court finds that Mr. Marks's testimony sufficiently supported his
calculation of a fair market value network license fee of $3 million per episode, and
was not contrary to the clear weight of the evidence.  The Court also finds that Mr.
Marks's testimony did not violate Rule 26(a)(2)(E).  Accordingly, the Court rejects
Defendants' arguments, and DENIES Defendants' Third JMOL and New Trial
Motions as to this issue.14

14  Defendants also contend Mr. Marks used a methodology not previously
articulated to derive the $3 million per-episode license fee.  (See New Trial Mot. at
15.)  Defendants' contention lacks merit as Mr. Marks's expert report articulates
clearly the methodology he testified to at trial.  (See, e.g., Doc. No. 291 (Jan. 12,
2009, Decl. of Richard Marks) Ex. A at 11.)
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iv. Mr. Dertouzos's Network License Fee Testimony
Defendants also contend that Mr. Dertouzos's fair market value network

license fee of $2.4 million per episode was improper.  (Third JMOL Mot. at 17; New
Trial Mot. at 17-21.)  In support of their contention, Defendants assert both Mr.
Dertouzos's "industry average" and "regression model" analyses contained
significant errors rendering them insufficient to support a damages award.   

Defendants first argue that Dertouzos's industry average calculation for a fair
market value network license fee is "unreliable and scientifically unsound."  (New
Trial Mot. at 17 n.9 (emphases omitted).)  In support of this assertion Defendants
again mischaracterize the witness's testimony, citing only incomplete sections of
testimony taken out of context.  At trial, Defendants' counsel asked Mr. Dertouzos:

Question: Would you agree that an industry average is not a sound basis to
project a license fee?

Answer: An average without controlling for anything else as the sole method
by which you project a license fee?  I wouldn't say that's a good
methodology, no.

(Trial Tr. 1870:24-1871:3.)  Defendants assert that this statement constitutes an
admission that the industry average calculation is unreliable and scientifically
unsound.  On direct examination, however, Mr. Dertouzos testified the industry
average is:

[M]eant to provide an average relationship that hides a lot of variation . . . ,
but as a beginning point of an analysis, it's a good place to begin, because
if you've got a program that's demanding more than the average, you always
have the option of going out and trying to invest in a new program that you
can expect to be average on average.  So it's a useful beginning point if
you're a network and deciding whether or not to pay a certain percent to a
particular program.

(Trial Tr. 1760:16-24.)  Thus, on direct examination, Mr. Dertouzos recognized that
the industry average calculation "hides a lot of variation," but is a good "beginning
point of an analysis."  (Id.)  Additionally, rather than an unequivocal statement on
cross examination, Mr. Dertouzos stated that the industry average, in isolation and
without controlling for any other variables, is not a good basis to project a license

MINUTES FORM 11 Initials of Deputy Clerk ____md_____
CIVIL -- GEN Page 38

Case 2:04-cv-03541-VAP -RNB   Document 758    Filed 12/21/10   Page 38 of 54   Page ID
 #:21052



CV 04-03541 VAP(RNBx)
CELADOR INTERNATIONAL LTD. et al. v. THE WALT DISNEY COMPANY, et al.
MINUTE ORDER of December 21, 2010

fee.  In other words, Defendants mischaracterize Mr. Dertouzos's testimony by
implying he stated the industry average method was a scientifically sound one. 
Instead, the crux of the witness's testimony was that the industry average is a good
starting point and, when combined with additional analysis, can lend support to a fair
market value determination.

Defendants also challenge Mr. Dertouzos's regression analysis ("analysis"),
contending it is fatally flawed.  Initially, Defendants assert the analysis failed to
control for key variables, including: (1) whether a hypothetical license fee would
have exceeded production costs for a renegotiated show; and (2) perpetual versus
limited term agreements.  For the first variable, Defendants claim "every witness
testified that this was the key explanatory variable."  (New Trial Mot. at 18.)  Yet, in
support of their assertion, Defendants reference only Greg Lipstone's testimony,
testimony the jury might have chosen to disbelieve given Mr. Lipstone's financial
interest.  (See First JMOL Order at 4.)  

Defendants also cite a portion of Mr. Dertouzos's testimony for the proposition
that the analysis "contains no information on whether" or how much "a hypothetical
fee would have exceeded production costs for a renegotiated show."  (New Trial
Mot. at 18.)  Defendants misconstrue Mr. Dertouzos's testimony.  On cross-
examination, Defendants' counsel asked the witness:

Question: You didn't test as an explanatory variable the amount of production
costs; right?

Answer: Correct.
(Trial Tr. 1897:10-12.)  In response to a follow-up question, Mr. Dertouzos stated,
"Well, in all respect, the question is a little convoluted.  But if I can understand what
you're getting at, the answer is, I did test for costs implicitly."  (Trial Tr. 1898:5-7.) 
Thus, contrary to Defendants' assertion, Mr. Dertouzos's analysis accounted for
production costs, albeit not explicitly.  

Defendants assert that the second variable, perpetual versus limited term
agreements, was a key explanatory variable as well.  (New Trial Mot. at 18.)  Again,
the only evidence offered in support of this assertion is Mr. Lipstone's testimony,
which the jury was free to disbelieve.  (See First JMOL Order at 4.)
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Defendants also contend that Mr. Dertouzos's analysis failed to account for
"autocorrelation," a "defective data set," "multicolinearity," and "endogeneity."  (New
Trial Mot. at 18-20.)  The only evidence Defendants offer in support of their
contentions is the testimony of their experts, Dr. Michael Intriligator and Jeffrey
Kinrich.  The jury is free to disregard Defendants' experts' testimony.  See, e.g., 9th
Cir. Civ. Jur. Instr. 2.11 (stating that expert "testimony should be judged just like any
other testimony.  You may accept it or reject it, and give it as much weight as you
think it deserves, considering the witness's education and experience, the reasons
given for the opinion, and all the other evidence in the case.").15  Ultimately,
"[a]uthority to determine the victor in such a 'battle of the expert witnesses' is
properly reposed in the jury."  Humetrix, Inc. v. Gemplus S.C.A., 268 F.3d 910, 919
(9th Cir. 2001) (citing Wyler Summit P'ship v. Turner Broad Sys., Inc., 235 F.3d
1184, 1192 (9th Cir. 2000) ("Weighing the credibility of conflicting expert witness
testimony is the province of the jury.")).  Here, the jury's verdict demonstrates the
jury rejected Defendants' experts' testimony, and relied instead on Plaintiff's
substantial damages evidence. 

In sum, even assuming Mr. Dertouzos's analysis omitted variables, "failure to
include variables will affect the analysis' probativeness, not its admissibility." 
Bazemore v. Friday, 478 U.S. 385, 400 (1986).  The Court therefore finds Mr.
Dertouzos's analysis and corresponding testimony sufficiently reliable to support a
damages verdict. 

v. Conclusion as to Damages Evidence
For the foregoing reasons, the Court finds that Plaintiff put forth sufficient

evidence demonstrating a renegotiation point beginning at either Episode 1 or
Episode 108.  Moreover, the Court finds that the testimony of Mr. Marks and Mr.
Dertouzos provided the jury with sufficiently reliable evidence to determine a fair
market value for a network license fee.  Thus, the Court concludes that Plaintiff
introduced substantial evidence of damages, and that the jury's verdict was not

15 This is especially true where, as here, Plaintiff demonstrated Defendants'
expert's analysis is based in part on data provided by Defendants' counsel.  (See
Trial Tr. 2699:3-2700:16, 2701:3-16.)
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clearly against the weight of the evidence.  Landes, 833 F.2d at 1372.  Accordingly,
the Court DENIES Defendants' Third JMOL and New Trial Motions insofar as they
are based on the sufficiency of the evidence of Plaintiff's damages.

b. Jury's Damages Verdict
Defendants also contend that because the jury's verdict does not correspond

precisely to any of Mr. Sills's damages scenarios, and Plaintiff did not provide the
jury with the "tools" to calculate an alternative damages award, the verdict is overly
speculative and must be overturned.  (Third JMOL Mot. at 18; see also New Trial
Mot. at 12.)  

As discussed above, Mr. Sills presented four separate damages scenarios
based on two different fair market values and two different renegotiation points. 
(See Exs. 563, 564; Trial Tr. 2003:6-15.)  Mr. Sills calculated damages for the four
scenarios as follows: (1) $395,635,556.00 based on renegotiation at series
inception, and a license fee of $3 million; (2) $289,435,556.00 based on
renegotiation at series inception, and a license fee of $2.4 million; (3)
$279,167,490.00 based on renegotiation at Episode 108, and a license fee of $3
million; and (4) $202,517,490.00 based on a renegotiation point starting at Episode
108, and a license fee of $2.4 million.  The jury's verdict did not correspond to any of
these scenarios, and instead awarded damages in the amount of $260,238,024.00. 
The Court finds the jury's damages award was not overly speculative.

In Marsu B.V. v. Walt Disney Co., the plaintiff and the defendant entered into
an agreement ("Agreement") giving the defendant "the exclusive right to exploit
worldwide . . . a cartoon character owned by [the plaintiff ("the Character")]."  185
F.3d 932, 935 (9th Cir. 1999).  In 1989, the year before entering into the Agreement,
the Character generated revenues up to $1.2 million, with projected revenue for
1990 of $2 million.  Id.  The defendant agreed to pay the plaintiff at least $2 million a
year during the Agreement's five-year term.  Id.  Under the Agreement, the
defendant "was to develop maximum public awareness of [the Character] by
broadcasting in the United States half-hour animated films on network television
coordinated with a broad merchandising campaign."  Id.  The Agreement further
required the defendant take several specified steps to develop awareness of the
Character.  See id.
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Contrary to the terms of the Agreement, the defendant failed to take the
required steps, choosing instead to exploit more profitable animated characters.  Id. 
The plaintiff sued, bringing claims for breach of contract and breach of the implied
covenant of good faith and fair dealing.  Id.  At the conclusion of a bench trial, the
district court awarded the plaintiff approximately $8 million in lost profits.  See id. at
936.  After considering several possible theories for determining damages that both
parties presented through expert testimony, the district court ultimately crafted its
own formula based on a revised version of the plaintiff's expert's formula.  Id. at 938.

The defendant appealed, arguing, in part, that the district court erred in
determining damages.  The Ninth Circuit upheld the district court's damages
determination, reasoning:

It is within the sound discretion of the trier of fact to select the formula most
appropriate to compensate the injured party."  U.S. Liab. Ins. Co. v.
Haidinger-Hayes, Inc., 1 Cal. 3d 586, 599 (1970).  "The law requires only
that some reasonable basis of computation of damages be used, and the
damages may be computed even if the result reached is an approximation.
This is especially true where . . . it is the wrongful acts of the defendant that
have created the difficulty in proving the amount of loss of profits [or where
it is the wrongful acts of the defendant that have caused the other party to
not realize a profit to which that party is entitled]."  GHK Assoc. v. Mayer
Group, Inc., 224 Cal. App. 3d 856, 87[4] (1990) (citations omitted). "[T]he fact
that the amount of damage may not be susceptible of exact proof or may be
uncertain, contingent or difficult of ascertainment does not bar recovery."
Cal. Lettuce Growers v. Union Sugar Co., 45 Cal. 2d 474, 487 (1955).

Marsu, 185 F.3d at 938-39.  The Ninth Circuit further noted that it was "clear that the
district court exercised its discretion by declining to award compensation where it felt
calculations were impermissibly speculative."  Id. at 939.

Similarly, in Hemmings v. Tidyman's Inc., two plaintiffs brought claims against
their employer, the defendant, for sexual discrimination, alleging the defendant failed
to pay the plaintiffs the same wages as their male counterparts.  285 F.3d 1174,
1177-78 (9th Cir. 2002).  During the trial, the plaintiffs "introduced testimony of a
certified public accountant . . . to support their request for damages."  Id. at 1191. 
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Based on his calculations, the accountant "testified that approximately $4.4 million in
damages were due to the plaintiffs collectively."  Id.  At the conclusion of a jury trial,
the jury returned a verdict in favor of both the plaintiffs, awarding damages of $3.3
million.  Id. at 1181-82, 1191.  The jury returned a higher verdict for one plaintiff than
the amount the accountant recommended, and returned a "significantly lower
verdict" for the other plaintiff.  Id. at 1191.  The defendant moved for a new trial,
which the district court rejected.

On appeal, the defendant challenged the jury's verdict as grossly excessive
based on "quibbles with [the accountant's] calculations" for the damages estimates. 
Id.  The Ninth Circuit upheld the verdict and the district court's denial of the
defendant's new trial motion, finding that the accountant's testimony provided a
sufficient "basis for the jury to translate the liability into dollar amounts."  Id.  Thus,
although the jury's verdict deviated substantially from the accountant's calculations,
and the court did not refer to any additional damages testimony, the Hemmings court
determined that the jury's verdict was not overly speculative.

Here, as in Hemmings and Marsu, the damages award was within the range
Plaintiff's experts Mr. Marks and Mr. Dertouzos calculated.  Moreover, as in
Hemmings and Marsu, the jury's damages award here was less than the amount
Plaintiff's experts specified, indicating the jury: (1) gave weight to Defendants'
experts' critiques of Plaintiff's experts' testimony; (2) determined Plaintiff's experts'
calculations were partially flawed based on testimony elicited on cross examination;
or (3) found that portions of Plaintiff's experts' calculations were impermissibly
speculative.  

Additionally, here, Defendants' improper calculation of the network license fee
gave rise to Plaintiff's Network License Claim.  Defendants' improper calculation
concealed the true amount of profits earned and prevented Plaintiff from realizing its
profit, creating difficulty in ascertaining the precise amount of Plaintiff's damages. 
See GHK Assoc., 224 Cal. App. 3d at 873-74.  Considering Defendants' culpable
conduct, the Court finds that the jury's verdict was not overly speculative, and was
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an appropriate approximation founded upon a reasonable basis.  See Marsu, 185
F.3d at 939.16

c. Damages Conclusion
The Court concludes the jury's damages award was reasonable, based on

sufficient evidence, and not impermissibly speculative.  See Acree, 92 Cal. App. 4th
at 398 ("Where the fact of damages is certain . . . the amount of damages need not
be calculated with absolute certainty.  The law requires only that some reasonable
basis of computation be used, and the result reached can be a reasonable
approximation.") (emphases and citations omitted).  Accordingly, the Court DENIES
Defendants' Third JMOL and New Trial Motions as to the jury's damages award.

G. Plaintiff's Merchandising Claim
Defendants contend that the jury's verdict on Plaintiff's merchandising claim

cannot be upheld on either a breach of express contract theory or breach of the
implied covenant of good faith and fair dealing ("implied covenant") theory.  Again,
these contentions lack merit.

16 At the December 6, 2010, Hearing, Defendants set forth extensive
arguments attempting "[t]o get to what the jury did."  (Dec. 6, 2010, Hr'g Tr. 47:10;
see generally Dec. 6, 2010, Hr'g Tr. 47:10-22, 52:22-53:23, 62:23-63:13.) 
Defendants' argument is an inappropriate inquiry into the jury's deliberative process. 
See Traver, 627 F.2d at 941 (a district court errs if it "permit[s] inquiry into the jurors'
deliberations and decision, by affidavits or otherwise"); Smith v. Cupp, 457 F.2d
1098, 1100 (9th Cir. 1972) ("neither a trial court nor an appellate court has the
authority to inquire into the jury's decisional processes"); cf. Fed. R. Evid. 606(b). 
Accordingly, the Court rejects Defendants' arguments insofar as they attempt to
extrapolate the deliberative process leading to the jury's damages award.
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1. Breach of Express Contract
Defendants argue that to prevail on its merchandising claim, Plaintiff must

"establish that merchandise distribution expenses are not deductible under the
Rights Agreement."17 (Third JMOL Mot. at 19 (footnote omitted).) 

a. Submission of the Merchandising Claim to the Jury
Defendants first assert that Plaintiff's Merchandising Claim based on breach of

the Rights Agreement should not have been submitted to the jury.  Defendants
argue that contract interpretation "is a question of fact for the jury only if the contract
language is reasonably susceptible of more than one meaning and there is a conflict
in the extrinsic evidence relevant to the dispute."  (Id. at 20 (internal quotations and
emphasis omitted).)  Defendants are correct.  See City of Hope Nat'l Med. Ctr. v.
Genentech, Inc., 43 Cal. 4th 375, 395 (2008) ("Juries are not prohibited from
interpreting contracts.  Interpretation of a written instrument becomes solely a
judicial function only when it is based on the words of the instrument alone, when
there is no conflict in the extrinsic evidence, or when a determination was made
based on incompetent evidence.") (citation omitted).  Nevertheless, when, as here,
"ascertaining the intent of the parties at the time the contract was executed depends
on the credibility of extrinsic evidence, that credibility determination and the
interpretation of the contract are questions of fact that may properly be resolved by
the jury."  Id. (citing Warner Constr. Corp. v. City of Los Angeles, 2 Cal. 3d 285, 289
(1970)).  As the instant case required the jury to weigh the credibility of the parties'
evidence, the Court properly submitted the claim to the jury.

17 The Court notes that Defendants, who otherwise have argued that any
implied terms, including the implied covenant of good faith and fair dealing, must first
satisfy the five-prong test in Cousins, now request the Court interpret the Rights
Agreement in a manner that effectively interprets a term into the agreement without
requiring Defendants to satisfy that five-prong test.  Moreover, the Cousins five-
prong test actually applies here, as Defendants do not seek to incorporate the
implied covenant of good faith and fair dealing, but instead request the Court read
implied terms into the contract.
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b. Plain Language of the Rights Agreement
Defendants contend that the jury's verdict misinterpreted the Rights

Agreement, because the plain language of the Rights Agreement allows Defendants
to deduct merchandising expenses. 

i. Rights Agreement, Paragraphs 3.B(1) and (2)
Paragraphs 3.B(1) and (2) of the Rights Agreement entitle Plaintiff to a

percentage of profits "derived by ABC/BVT from the exploitation of the Series."  The
parties do not dispute this clause entitles Plaintiff to contingent compensation from
merchandising profits.  Rather, the parties dispute precisely which portion of the
clause entitles Plaintiff to the contingent compensation.

Defendants argue the word "Series" includes merchandising; otherwise
Plaintiff would have no rights to receive contingent compensation for any
merchandising related to the Series.  It is equally plausible, however, that the entire
phrase "derived by ABC/BVT from exploitation of the Series," entitles Plaintiff to
contingent compensation from merchandising profits.  Alternatively, it is possible that
the phrase "exploitation of the Series," taken as a whole, entitles Plaintiff to
contingent compensation for merchandising.  Finally, it is also possible that the word
"exploitation" without any limitations, rather than the word "Series," entitles Plaintiff
to contingent compensation for merchandising.  Indeed, this is the most plausible
alternative, as the word "exploitation" reasonably could be interpreted to include all
rights to the object of the exploitation (i.e., the Series).  As the language of
Paragraphs 3.B(1) and (2) is reasonably susceptible to multiple interpretations, the
Court rejects Defendants' first argument.

ii. Rights Agreement, Ex. B, Paragraph 2
The Rights Agreement entitles Plaintiff to Defined Contingent Compensation

according to the definition in Exhibit B.  (Rights Agreement, ¶ 3.(B)(3).)  Exhibit B 
defines Defined Contingent Compensation as "those receipts remaining from
Defined Receipts after deduction of" five specific provisions, Paragraphs 1 through
5.  (Rights Agreement, Ex. B.)  Under Exhibit B, Defined Receipts is "defined as all
sums actually received by, or credited to, BVT from all sources worldwide from
exploitation of the episodes of the Series and ancillary and subsidiary rights."  (Id.) 
Paragraph 2, one of the five deductions from Defined Receipts, permits deduction of
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"[o]ut-of-pocket advertising, promotion and distribution expenses [directly] related to
the Pilot and/or Series, as defined and reported in BVT's customary manner." 
(Rights Agreement, Ex. B, ¶ 2 (as modified by Rights Agreement ¶ 3.B.(3)(vi)).)

Defendants argue that under Paragraph 2, the phrase "distribution expenses
related to the Pilot and/or Series" includes "episodes of" the Series and "ancillary
and subsidiary rights."  The phrase "related to" is undefined and, as Defendants
concede, the phrase is broad.  (Third JMOL Mot. at 21 n.18.)  Given that the phrase
is undefined and broad, it is unclear whether "related to" includes "ancillary and
subsidiary rights" for the Series, or only includes "episodes" of the Series.  Although
the expansive nature of the phrase "related to" suggests the phrase includes
"ancillary and subsidiary rights," the phrase is still reasonably susceptible to multiple
interpretations.

iii. Rights Agreement, Paragraph 3.B(3)(i)
Under Paragraph 3.B.(3)(i) of the Rights Agreement, merchandising is "a

separate 'pot' (i.e., costs and revenues in connection with merchandising shall not
be cross-collateralized with costs and revenues relating to the production of the Pilot
and/or Series)."  It appears Defendants are arguing that "costs" must include
distribution expenses, because exclusion of distribution expenses effectively
eliminates the word "costs" from Paragraph 3.B.(3)(i).  Here, "costs" is not defined in
the Rights Agreement.  Additionally, because the Rights Agreement uses the term
"costs" instead of "distribution expenses," "costs" may include expenses other than
the distribution expenses.  If so, exclusion of distribution expenses from "costs" does
not "read[] the word 'costs' out of Paragraph 3.B.(3)(i)" as Defendants contend. 
(Third JMOL Mot. at 22.)  The plain meaning of "costs" is therefore unclear, and is
reasonably susceptible to multiple interpretations.

In sum, the Court finds Defendants' arguments as to the "plain meaning" of the
Rights Agreement unpersuasive.  Further, as the aforementioned provisions and
terms in the Rights Agreement are reasonably susceptible to multiple meanings,
introduction of extrinsic evidence is appropriate here.
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c. Extrinsic Evidence
Defendants assert the extrinsic evidence at trial confirmed that the Rights

Agreement permits the deduction of merchandising distribution expenses.  In
support of their assertion, Defendants cite exhibits and testimony from Angela Petillo
and Lee Rierson indicating the witnesses' understanding that merchandising
distribution expenses were deductible.  (See Third JMOL Mot. at 23-24 (noting
citations to the transcript).)  

Plaintiff also presented evidence, including the testimony of Mr. Smith, Mr.
Marks, Ms. Gregson, and Ms. Crudeli, indicating the witnesses' understanding that
merchandising distribution expenses were not deductible under the Rights
Agreement.18  (See, e.g., Trial Tr. 370:13-372:16, 1235:2-1237:17, 1604:2-1605:9,
1635:9-1636:6, 1649:8-1650:20; Ex. 560, Clips 55-60.)

Where "ascertaining the intent of the parties at the time the contract was
executed depends on the credibility of extrinsic evidence, that credibility
determination . . . [is a] question[] of fact that may properly be resolved by the jury." 
City of Hope Nat'l Med. Ctr., 43 Cal. 4th at 395.  Here, the jury weighed the
conflicting extrinsic evidence, determined the parties' intent at the time they entered

18 Defendants also contend, incorrectly, that Mr. Smith took issue with the
"magnitude of the deductions for merchandising distribution expenses, not the
permissibility of the deductions under the Rights Agreement."  (Third JMOL Mot. at
24 (citing Ex. 58).)  In Exhibit 58, a letter from Mr. Smith to Mr. Lipstone, Mr. Smith
states that Celador International has "grave concerns as to the accuracy of the
reporting . . . recently received from ABC . . . . Most significantly, . . . the enormous
deductions that have been made under distribution expenses . . . ."  (Ex. 58.)  Mr.
Smith's statement about "the accuracy of the reporting" likely refers to deduction of
merchandising distribution expenses generally, not whether the appropriate amount
was deducted.  Mr. Smith's trial testimony supports this interpretation.  At trial, Mr.
Smith clearly stated he believed merchandising distribution expenses could not be
deducted.  (See Trial Tr. 372:14-16 ("[U]nder Exhibit B, there is no provision under
merchandising for any deductions of distribution expenses.").)  Accordingly,
Defendants' contention lacks merit.
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the Rights Agreement, and found that merchandising distribution expenses were not
deductible.  Defendants offered no evidence requiring a contrary interpretation, as
both Defendants' supporting witnesses were interested participants the jury was not
required to believe.19  Johnson, 251 F.3d at 1227.

The Court finds that Plaintiff offered substantial evidence that merchandising
distribution expenses are not deductible under the Rights Agreement, and that the
jury's corresponding verdict was not against the clear weight of the evidence. 
Accordingly, the Court DENIES Defendants' Third JMOL and New Trial Motions as
to this issue. 

2. Breach of Implied Covenant of Good Faith and Fair Dealing
Defendants also assert they are entitled to judgment as a matter of law or a

new trial on Plaintiff's merchandising claim because Plaintiff did not demonstrate
sufficiently a breach of the implied covenant of good faith and fair dealing.  In
support of this assertion, Defendants argue that Plaintiff received compensation
under an "affiliate's net calculation, [which is] the most generous calculation used in
the industry" and is not objectively unreasonable.  (Third JMOL Mot. at 24.)  At trial,
Plaintiff introduced Mr. Marks's testimony stating that, contrary to Defendants'
method of deduction, industry custom and "specificity" required specific identification
of deductible expenses.20  (Trial Tr. 1632:9-1633:6.)  Thus, Plaintiff offered
substantial evidence that Defendants' actions were "objectively unreasonable." 
Further, based on Mr. Marks's testimony, the Court finds the jury's verdict was not
against the clear weight of the evidence.

19 Ms. Petillo worked for WMA, and Mr. Rierson worked for ABC. 
20 This issue is distinct from Defendants' argument discussed in Section III.B.,

supra, where Defendants contend conduct in accordance with industry custom
cannot be "objectively unreasonable" as a matter of law.  Here, the jury found
Defendants' actions objectively unreasonable for, in part, failing to act in accordance
with industry custom.  
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3. Evidentiary Rulings and Jury Instructions Related to the
Merchandising Claim

Defendants also move for a new trial based on the Court's exclusion of
additional jury instructions Defendants proposed.  Specifically, Defendants assert
that the Court should have instructed the jury with the following Special Instructions
as guidance for interpreting the Rights Agreement:  "Special Instruction No. 26
(agreement must be read in context); Special Instruction No. 27 (agreement must be
read to avoid surplusage); Special Instruction No. 30 (in interpreting a disputed word
or phrase, surrounding circumstances must be considered); and Special Instruction
No. 32 (undisclosed subjective intent cannot be considered)."  (New Trial Mot. at
23.)  The Court did not err in declining to give such repetitive, particularized Special
Instructions.  Appellate courts have found reversible error when trial courts gave
"[r]epetitious instructions that place undue emphasis on a certain aspect of a party's
case . . . ."  Dupre v. Fru-Con Eng'g Inc., 112 F.3d 329, 335 (8th Cir. 1997).  Here,
the Court gave appropriate instructions allowing the jury to interpret the Rights
Agreement.  (See, e.g., Doc. No. 671 (Court Instructions) at Nos. 21-27.) 

Moreover, the instructional errors Defendants argue occurred here do not
warrant a new trial.  "[A]n error in instructing the jury in a civil case does not require
reversal if the error was more probably than not harmless."  Lambert v. Ackerley,
180 F.3d 997, 1008 (9th Cir. 1999) (internal quotation marks and citation omitted).  A
"district court's failure to give an instruction requested by [a] defendant [is] harmless
[when] the evidence would have supported a verdict for the plaintiff even with the
requested instruction."  Id.  (internal quotation marks, alterations, and citation
omitted).  Had the Court committed any error regarding jury instructions, such error
would have been harmless based upon the trial testimony and exhibits supporting
the verdict and cited throughout this Order.  Thus, the Court finds the jury's verdict
was adequately supported by the evidence.

4. Conclusion as to Plaintiff's Merchandising Claim
The Court finds that Plaintiff introduced substantial evidence in support of its

Merchandising Claim, and the jury's verdict on the Merchandising Claim was not
against the clear weight of the evidence.  Moreover, the Court finds that Defendants'
arguments regarding the Court's evidentiary rulings and exclusion of specific jury
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instructions lack merit.  Accordingly, the Court DENIES Defendants' Third JMOL
Motion and New Trial Motions as to Plaintiff's Merchandising Claim.

H. Refusal to Give Defendants' Proposed Special Instructions Nos. 5, 12, 14,
45, and 49. 
Defendants next contend that the Court erred when it excluded three sets of

Defendants' proposed Special Instructions on the implied covenant of good faith and
fair dealing.  (New Trial Mot. at 21-22.)  Specifically, Defendants contend the Court
erred by not giving: (1) Special Instruction No. 14, regarding objective
unreasonableness and industry custom; (2) Special Instruction Nos. 45 and 49, "that
a claim for breach of the implied covenant cannot be based on a claimed obligation
to act or refrain from acting when the agreement was intentionally left silent on the
point;" and (3) Special Instruction Nos. 5 and 12, regarding applicability of the five-
prong test to the implied covenant.  (See New Trial Mot. at 21.)  Although
Defendants assert the Court erred when it excluded the Special Instructions,
Defendants do not offer any arguments related to Instruction Nos. 5, 12, 45, and 49. 
Nevertheless, Defendants offer an argument regarding Instruction No. 14.

1. Special Instruction No. 14
Defendants' Special Instruction No. 14 states, "A party's conduct is not

objectively unreasonable if it is consistent with industry custom and practice."  (Doc.
No. 551 (Pl.'s and Defs.' Proposed Jury Instructions) at Defs.' Tab 2.E, No. 3.)  As
discussed in Section III.B., supra, this instruction misstates California law.  California
law does not support Defendants' contention that where a party's actions conform to
the relevant industry custom, the party's actions are not "objectively unreasonable"
as a matter of law.  (See Section III.B., supra.)  Accordingly, the Court properly
excluded Special Instruction No. 14.  

2. Special Instruction Nos. 45 and 49
Defendants contend that the Court also erred by refusing to give Special

Instruction Nos. 45 and 49.  Defendants' Special Instruction No. 45 states:

A party cannot prevail on a claim for breach of contract or breach of the
implied covenant of good faith and fair dealing if it is based on a claimed
obligation to act in a particular way or refrain from acting in a particular way
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if the parties expressly discussed whether their contract would contain a
provision covering that conduct but decided that the agreement would be
silent on the point.

(Doc. No. 641 (Defs.' Additional Proposed Jury Instructions) at 3.)  Defendants'
Special Instruction No. 49 states:

You cannot find a breach of the implied covenant of good faith and fair
dealing based on conduct which the parties considered addressing in their
agreement, but for which they remained intentionally silent.

(Doc. No. 649 (Defs.' Resubmitted Proposed Jury Instructions) at 6.) 

The Court declined to give Special Instruction No. 45, finding that it "gives
undue emphasis to a particular point of law gleaned out of context from the case
law."  (Trial Tr. 2781:24-25.)  The Court also excluded Special Instruction No. 49,
finding it unduly argumentative and unnecessary.  (Trial Tr. 2866:18-21.) 
Defendants contend the Court erred, but do not articulate why exclusion was
improper.  Accordingly, the Court again rejects Defendants' contention and also
finds both instructions are repetitive of jury instruction 26, describing the law
regarding the implied covenant.  

3. Special Instruction Nos. 5 and 12
Finally, Defendants contend that the Court erred by refusing to give Special

Instruction Nos. 5 and 12.  Defendants' Special Instruction No. 5 states:

In order for a term or promise to be implied into the Rights Agreement, all of
the following five conditions must be met:

(1) the implication must arise from the language used or it
must be indispensable to effectuate the intention of the
parties;

(2) it must appear from the language used that it was so
clearly within the contemplation of the parties that they
deemed it unnecessary to express it;

(3) implied covenants can only be justified on the grounds of
legal necessity;
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(4) a term or promise can be implied only where it can be
rightfully assumed that it would have been made if
attention had been called to it; and

(5) there can be no implied covenant where the subject is
completely covered by the contract.

(Doc. No. 551 (Pl.'s and Defs.' Proposed Jury Instructions) at Defs.' Tab 2.D, No. 1
(emphasis in original).)  Defendants' Special Instruction No. 12 states:

While the implied covenant of good faith and fair dealing is implied in all
contracts, it can be invoked only when necessary to ensure that the parties
receive the benefits of the express terms of a contract agreed upon by the
parties, in accordance with the other instructions I give you relating to implied
terms or promises.

(Doc. No. 551 (Pl.'s and Defs.' Proposed Jury Instructions) at Defs.' Tab 2.E, No. 1.)

The Court properly decided not to give both Special Instructions Nos. 5 and
12, as they are misstatements of California law.  In California, the covenant of good
faith and fair dealing is implied in every contract, rendering Special Instruction No. 5
improper.  See Carma, 2 Cal. 4th at 372 (noting "[e]very contract imposes upon
each party a duty of good faith and fair dealing in its performance and its
enforcement") (citation omitted); see also Section III.E.2.a., supra.

Similarly, Special Instruction No. 12 is an incorrect statement of California law. 
The covenant of good faith and fair dealing is implied "to prevent a contracting party
from engaging in conduct [that] frustrates the other party's rights [to] the benefits of
the contract."  Marsu, 185 F.3d at 938 (citation omitted).  The clause in Special
Instruction No. 12 stating the implied covenant "can be invoked only when
necessary," improperly restricts application of the covenant.  Accordingly, the Court
properly declined to give Special Instruction No. 12.

In sum, the Court rejects Defendants' arguments regarding Special
Instructions Nos. 5, 12, 14, 45, and 49.  The Court properly declined to give these
Special Instructions, as they were misstatements of California law, overly
argumentative, or unduly repetitive.  Accordingly, the Court DENIES Defendants'
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Third JMOL and New Trial Motions to the extent they are based on purported
instructional error based on excluded Special Instructions.

IV.  CONCLUSION
For the foregoing reasons, the Court DENIES Defendants' Third JMOL and

New Trial Motions.

IT IS SO ORDERED.
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