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PRELIMINARY STATEMENT

This lawsuit is a regrettable attempt by plaintiff Dan Rather to remain in the public eye,

and to settle old scores and perceived slights, based on an array of far-fetched allegations

regarding actions taken by CBS, and three of its current and former employees, in the aftermath

of the flawed report on 60 Minutes II regarding President Bush’s service in the Texas Air

National Guard, broadcast on September 8, 2004 (the “Broadcast”). The Complaint is predicated

on allegations of a bizarre “scheme” extending from the White House to an array of CBS

executives including Sumner Redstone, CBS’ Executive Chairman, Leslie Moonves, CBS’ Chief

Executive Officer, and Andrew Heyward, formerly president of CBS News, all of whom,

according to Rather, colluded to harm Rather’s reputation and keep him off the air. Of course,

there was no such nefarious scheme, and Rather’s allegations bear no resemblance to reality.

CBS and its executives are not now, and never have been, out to get Dan Rather.

As explained below, the Complaint should be dismissed at the pleading stage. Even

accepting Rather’s allegations as true, based solely on the complaint and the documentary

evidence submitted with this motion (i.e., Rather’s employment contract with CBS),’ each of

Rather’s claims suffers from fundamental and independent legal defects, as follows:

• All of Rather’s causes of action are thinly-disguised claims for defamation, and are

time-barred by the applicable one-year statute of limitations. The “reality” and

“essence” of a cause of actions controls, not the label assigned to it in a pleading.
The last allegedly wrongful act in the Complaint occurred on June 16, 2006 - - the

effective date of Rather’s consensual termination - - but Rather did not file this action

until September 19, 2007, more than 15 months later.

• Rather’s claims for breach of contract and breach of the implied covenant of good
faith and fair dealing should also be dismissed based on the express terms of Rather’s

employment contract and the payments made thereunder. While the crux of Rather’s

‘Of course, CBS assumes the truth of Rather’s allegations for purposes of this motion only, to illustrate

the defects of each of Rather’s theories of liability. If any portion of this case proceeds beyond the

pleading stage, CBS will fully disprove all of Rather’s allegations.
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claim is that CBS did not provide him with sufficient “air time” and “important
stories,” Rather’s contract provided, pursuant to a “pay or play” provision, that as

along as Rather was paid the specified compensation, CBS had no obligation to give
him any on-air exposure. CBS paid Rather, and thus he has no claim.

• Rather’s claim for breach of fiduciary duty should also be dismissed because he can

allege nothing more than an employer-employee relationship between himself and

CBS - - which, as a matter of law, does not give rise to fiduciary duties.

• Rather’s fraud claim cannot withstand dismissal both because it is an improper
attempt to frame a claim for breach of contract as a fraud claim, and because all of the

alleged representations are non-actionable statements of future intent.

• Rather’s cause of action for tortious interference with contract cannot survive

dismissal because, as a matter of law, a corporation or its officers cannot interfere

with the corporation’s own contract.

• Rather’s cause of action for tortious interference with prospective business relations

should be dismissed both because Rather cannot identify any lost prospective
business relations, and because Rather cannot allege, as required, that CBS’ actions

were “solely motivated” by malice toward him.

• The prima facie tort claim should also be dismissed both because Rather cannot

allege, as required, that CBS’ conduct was motivated “solely” by malice toward him,
and because Rather does not allege, as required, special damages.

Accordingly, each of the defects in the Complaint underscores what Rather himself has

publicly proclaimed - - that he intends to use this lawsuit as a vehicle to rehash the Broadcast and

its aftermath, and to misuse the discovery process and the power of subpoena in an effort to

vindicate his own faulty reporting.2 If ever there were a case that cries out for dismissal at the

pleading stage, this case is it. CBS respectfully requests that the Court grant this motion.

STATEMENT OF FACTS

A. The Employment Agreement

On December 30, 1979, plaintiff Dan Rather (“Rather”) entered into a Staff

Correspondent Agreement with CBS News, a Division of CBS Inc. (“Staff Agreement”).

2
For all the reasons set forth in the Affirmation of James W. Quinn, dated October 15, 2007, discovery

should be stayed pending resolution of this motion pursuant to CPLR § 3214(b) and 22 NYCRR § 202.70,
Rule 11(d). See Affirmation of Yehudah L. Buchweitz (“Buchweitz Aff.”) at Ex. 1.
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(Compi. ¶ 25).~ Subsequently, CBS and Rather entered into a series of written amendments of

the Staff Agreement (“Amendments”). (Compl. ¶ 25).~ The Staff Agreement contains an

integration clause, which provides that tjhis Agreement contains the entire understanding of

the parties hereto relating to the subject matter herein contained, and this Agreement cannot be

changed or terminated orally.” (Staff Agmt. ¶ 25).

1. The Pay or Play Provision

At all times, the Staff Agreement contained a “pay or play” provision. (Staff Agmt. ¶ 4).

This provision provided that as long as CBS paid Rather what it agreed to pay him under the

Staff Agreement, it had no obligation to provide him with any air time at all:

Nothing herein contained shall be deemed to obligate CBS to use Artist’s services

hereunder or to broadcast any program, and CBS shall have fully discharged its

obligations hereunder, by payment to Artist of the applicable compensation set

forth in paragraph 3.

jçj~ (emphasis added).

The “pay or play” provision was specifically re-affirmed in the amendments to the Staff

Agreement dated April 9, 1993, August 17, 1997 and April 10, 2002. (4/9/93 Amend. ¶ 8;

8/17/97 Amend. ¶ 8; 4/10/02 Amend. ¶ 8).

2. The Contractual Provisions Concerning Rather’s Departure from

the CBS Evening News

More than ten years ago, pursuant to the August 17, 1997 Amendment, the parties

modified the Staff Agreement to provide for a “succession plan,” which would identify a

successor to Rather as anchor of the CBS Evening News. (8/17/97 Amend. ¶ 5 Staff

~
CBS Inc. is the predecessor to CBS Broadcasting Inc., which is a wholly owned subsidiary of Defendant

CBS Corporation (“CBS”).

~
The Staff Agreement and Amendments are attached to the Buchweitz Aff. as exhibits 2-4. This Court

may properly consider the Staff Agreement and Amendments in the procedural posture of a motion to

dismiss because they are documentary evidence pursuant to CPLR § 3211 (a)(l).
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Agmt.~j 1(d)]). The April 10, 2002 Amendments built upon this succession plan and provided

that if CBS and Rather had still not agreed on such a plan by December 31, 2002, CBS had the

unfettered right to remove Rather as anchor of the CBS Evening News. (4/10/02 Amend. ¶ 1

Staff Agmt. ¶ 1(e)]).

The 2002 Amendments also set certain terms related to Rather’s future contemplated

assignments on 60 Minutes and 60 Minutes II following his term as anchor of the CBS Evening

News. (4/10/02 Amend. ¶ 1). In discussing these contemplated assignments, including

assignments on 60 Minutes, the Complaint quotes a portion of paragraph 1(f) of the Staff

Agreement, as amended in 2002. (Compl. ¶ 30). However, the Complaint omits a portion of this

paragraph, which immediately follows the excerpted portion: “Artist and CBS will negotiate in

good faith the issue of Artist’s billing on 60 Minutes. If Artist and CBS cannot agree on such

billing, CBS’s decision shall befinal.” (4/10/02 Amend. ¶ 1 Staff Agmt. ¶ 1(f)] (emphasis

added)). Also, new section 1(a) of the Staff Agreement stated that “CBS in its sole discretion

shall have the right to change Artist’s assignments at any time,” as long as Rather was not

assigned to duties outside of the Staff Agreement. (4/10/02 Amend. ¶ 1 StaffAgmt. ¶ 1(a)]

(emphasis added)).

Paragraph 1(g) was also modified in 2002 to provide that at any time after December 31,

2002, if CBS removed Rather from the CBS Evening News, but did not assign him to 60 Minutes

II or 60 Minutes, Rather’s only remedy would be that CBS would pay him the remainder of his

weekly compensation through November 25, 2006, and he would then be free to seek other

employment. (4/10/02 Amend. ¶ 1 StaffAgmt. ¶ 1(g)]; Compi. ¶~J27, 29, 31, 79).

3. The June 2006 Separation Agreement

On March 9, 2005, Rather delivered his last broadcast as Anchor of the CBS Evening

News. (Compi. ¶ 79). Beginning on that same date, CBS assigned Rather as a correspondent on
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60 Minutes II, and, when that program was cancelled, Rather was assigned to 60 Minutes. (~.

¶~J 10, 81).

By its terms, the Staff Agreement was scheduled to expire on November 25, 2006. (Id.

¶ 25; (4/10/02 Amend. ¶ 1 Staff Agmt. ¶ 1(g)]). Prior to this expiration date, however, as of

June 16, 2006, the parties mutually agreed in writing to accelerate the termination of the Staff

Agreement (the “Separation Agreement”).5 Pursuant to the Separation Agreement, CBS paid

Rather the balance of his weekly payments under the Staff Agreement, as well as other sums.

(Separation Agmt. ¶ 2). CBS also agreed to make a sizeable donation to Sam Houston

University in Rather’s name. j~j~ ¶ 5. Rather explicitly agreed that these payments fully and

completely discharged CBS of any and all payment obligations relating to the Staff Agreement

with respect to the items identified on Exhibit A of the Separation Agreement. ~ ¶ 2. Included

on Exhibit A, as discharged, were Rather’s weekly salary through November 25, 2006, his

severance, his vacation pay, and other payments. ~ ¶ 2. CBS further agreed that effective June

16, 2006, Rather was free “to engage in any employment with any third party without

limitations.” Id. ¶ 1.

B. The Complaint

The Complaint, filed on September 19, 2007, contains seven causes of action (the

“Complaint”), which are summarized below:

1. First Cause of Action (Against CBS)

The First Cause of Action raises a claim for breach of contract against CBS. (Compi.

¶~ 88-91). Rather does not explicitly claim that he is owed any sums under the Staff Agreement.

Instead, the Complaint alleges that CBS breached the Staff Agreement by failing to “assign

~
The Separation Agreement is attached as exhibit 5 to the Buchweitz Aff. ~ CPLR 3211 (a)(1).
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Rather as the Agreement obligated it to do after it removed Rather from the anchor chair.” (~

¶ 90). Rather concedes, however, that a]fter his last broadcast as anchor of the CBS Evening

News on March 9, 2005, until his departure from CBS on June 16, 2006, he] was first assigned

as a correspondent at 60 Minutes II, and then at 60 Minutes.” (j~ ¶ 10). Thus, the breach of

contract claim takes issue with Rather’s supposed inadequate “air time” and CBS’ alleged failure

to assign him to “cover important stories.” ~

2. Second Cause of Action (Against CBS)

The Second Cause of Action alleges that CBS breached fiduciary duties to Rather.

(Compi. ¶~J 92-96). He urges this Court to find such a fiduciary duty by “dint of the Agreement,”

“Mr. Rather and CBS’s four-decade history, Mr. Rather’s extraordinary contributions to CBS,

his universal standing as the face of CBS News,” and “specific,” but unspecified, “promises

made by CBS to Mr. Rather,” all of which occurred in the context of Rather’s employment by

CBS. (j~ ¶~J 32-33, 93).

3. Third Cause of Action (Against CBS, Moonves and Heyward)

The Third Cause of Action alleges fraud against CBS, Moonves, and Heyward, claiming

that CBS made certain false statements to Rather to induce him to refrain from making public

statements about the Broadcast or its aftermath. (Compl. ¶~J 97-104). For instance, Rather

alleges that CBS falsely represented to him that “CBS intended to conduct a fair and impartial

investigation” of the Broadcast, and that alt all times CBS would take all necessary and

appropriate steps to preserve and enhance Rather’s reputation.” (~ ¶~f 98(a, b)).

4. Fourth Cause of Action (Against CBS)

The Fourth Cause of Action alleges a claim against CBS for breach of the implied

covenant of good faith and fair dealing. (Compi. ¶~J 105-108). Rather asserts that CBS

“marginalized” him by not using his services on a regular basis as a correspondent on 60 Minutes
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and 60 Minutes II in violation of the letter and spirit of the Staff Agreement. ~ He seeks to

create such a covenant based on “the letter and spirit of the Agreement.” (~ ¶ 107).

5. Fifth Cause of Action (Against Viacom, Redstone, Moonves and

Heyward)

The Fifth Cause of Action alleges tortious interference with contract against Viacom,

Redstone, Moonves, and Heyward. (Compi. ¶~J 109-113). The Complaint alleges that in a

“desire to curry favor with the White House, Viacom, Mr. Redstone, Mr. Moonves and Mr.

Heyward intentionally procured CBS’s breach of its contract with Rather.” (j4.~ ¶ 111).

6. Sixth Cause of Action (Against All Defendants)

The Sixth Cause of Action alleges tortious interference with prospective business

relations against all Defendants. (Compl. ¶ 114-118). “By nominally maintaining that the

Agreement was in force” the defendants allegedly prevented Rather from seeking and/or

obtaining other employment, and from appearing on other television news programs. (j~ ¶ 116).

Through these actions, Rather claims Defendants breached their duty “not to interfere with Mr.

Rather’s right to obtain employment and repair his reputation.” (j~j~ ¶ 117). The Complaint does

not identify any specific business relations or opportunities Rather lost.

7. Seventh Cause of Action (Against All Defendants)

The Seventh Cause of Action raises a prima facie tort claim against all Defendants,

claiming that their conduct reflected “an intention to damage Rather, in order to curry favor with

the Bush administration” and an intent to “damage Rather’s career and reputation.” (Compl.

¶~f 119-123).

8. Requested Monetary Relief

Rather seeks the very same compensatory relief on each of his causes of action:

“compensatory damages in an amount to be determined at trial, but no less than $20 million.”
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(Compi. ¶~J 91, 96, 104, 108, 113, 118, 123). Rather also seeks identical punitive damages on

each of his tort claims “in an amount to be determined at trial, but not less than $50 million.”

(j~~f 96, 104, 113, 118, 123).

9. Defendant Viacom Inc.

Plaintiff raises three claims against Defendant Viacom Inc. As it currently exists,

Viacom Inc. was not formed until December 31, 2005, and the Viacom Inc. that existed prior to

December 31, 2005 is now CBS.6 More specifically, in 2000, what was then known as CBS

Corporation, merged into what was then known as Viacom Inc. (“Old Viacom”). On December

31, 2005, Old Viacom was split into two publicly-traded companies. (Ex. 6 at I-i). Old Viacom

became what is now known as CBS Corporation. I~j~ A new company called Viacom Inc. was

formed as of December 31, 2005. (Ex. 7 at 15). For this reason, defendant Viacom Inc. did not

exist until after the facts alleged in the Complaint had occurred, and the company formerly

known as Viacom Inc. is now CBS Corporation.

ARGUMENT

I. ALL THE CAUSES OF ACTION ALLEGED IN THE COMPLAINT ARE

BARRED BY NEW YORK’S ONE-YEAR STATUTE OF LIMITATIONS FOR

DEFAMATION AND DEFAMATION-TYPE CLAIMS

Beginning with the very first paragraph of the Complaint, and continuing throughout,

Rather essentially concedes that each and every one of his causes of action is nothing but a claim

for injury to reputation. As such, and as set forth in greater detail below, the claims are subject

to dismissal because they are barred by the one-year statute of limitations applicable to

defamation claims. See Morrison v. NBC 19 N.Y.2d 453 (1967) (reinstating dismissal of

6
Defendants submit as documentary evidence relevant excerpts of the CBS Corporation’s Form 10-K for

the fiscal year ended December 31, 2005 (Buchweitz AffEx. 6) (“Ex. 6”), and the Amended and Restated

Certificate of Incorporation ofNew Viacom Corporation, attached to relevant excerpts of the Viacom

Inc.’s Form 10-K for the fiscal year ended December 31, 2005 (Buchweitz Aff. Ex. 7) (“Ex. 7”). ~
CPLR § 321 l(a)(l).
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complaint claiming injury to reputation where the complaint was brought beyond the one year

statute of limitations for libel and slander, holding “if the plaintiff has a cause of action, he

should not be permitted to sue on it beyond the period within which he could have prosecuted a

claim against the defendants for having caused the identical injuries by telling falsehoods about

him”); CPLR § 215(3); CPLR § 321 l(a)(5).

In determining the applicable statute of limitations, New York courts look to the “reality”

and “essence” of the claim, rather than the way in which it is denominated in the Complaint. In

Morrison the Court of Appeals concluded that any action to recover damages for injury to

reputation must be initiated within the time period prescribed for actions for defamation,

pursuant to CPLR § 2 15(3), reasoning that:

u]nlike most torts, defamation is defined in terms of the injury, damage to

reputation, and not in terms of the manner in which the injury is accomplished...
•
In applying a Statute of Limitations... ‘We look for the reality, and the essence

of the action and not its mere name.’ Concluding as we do that this cause of

action sounds in defamation, it would be highly unreal and unreasonable to apply
some Statute of Limitations other than the one which the Legislature has

prescribed for the traditional defamatory torts of libel and slander.
. . .

A contrary
result might very well enable plaintiffs in libel and slander cases to circumvent

the otherwise short limitations period by the simple expedient of ‘redescribing
the] defamation action to fit this new ‘noncategory’ of intentional wrong.

19 N.Y.2d at 458-459 (citations omitted).

Accordingly, a plaintiff who seeks redress for reputational harm may not engage in artful

pleading in an effort to circumvent the one-year statute of limitations for a defamation claim.

~ Entm’t Partners Group, Inc v. Davis 198 A.D.2d 63, 64 (1st Dept. 1993) (“a plaintiffmay

not circumvent the one-year statute of limitations applicable to defamation actions (CPLR §

215 3]) by denominating the action as one for intentional interference with economic relations,

prima facie tort, or injurious falsehood if, in fact, the claim seeks redress for injury to

reputati6n”); Goldberg v. Sitomer, Sitomer & Porges 97 A.D.2d 114, 116 (1st Dept. 1983) affd
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63 N.Y.2d 831 (1984) (“the entire injury complained ofby plaintiff flows from the effect on his

reputation -- what people thought about him.
.. .

It does not matter that plaintiff chose to call his

claims ‘tort of injurious involvement’, ‘fraud’, ‘breach of warranty’, and ‘fraudulent

inducement.”); se~ Havell v. Islam 292 A.D.2d 210 (1st Dept. 2002) (“A claim for

damages for an intentional tort, including a tort not specifically listed in CPLR 215(3), is subject

to a one-year limitation period, and where, as here, a reading of the factual allegations discloses

that the essence of the cause of action is an intentional tort, plaintiff cannot avoid a statute of

limitations bar by labeling the action as one to recover damages for a prima facie tort.”) The key

holding of Morrison was reaffirmed in Singerv. Jeffries & Co. 160 A.D.2d 216 (1st Dept.

1990), where the First Department held that if a plaintiff has suffered injury to his or her

reputation, they have a viable defamation or “defamation-type claim,” as long as it is brought

within one year. Id. at 217, 219 (“We do not.
. . disregard the possibility of a defamation-type

claim, in view of the unquestioned injury to plaintiff’s reputation,” where the complaint was

brought one day less than one year from when plaintiff’s claim accrued).

The theme of reputational injury caused by Defendants’ alleged intentional conduct

pervades the factual predicate for each and every one of the causes of action set forth in the

Complaint. For example:

• As “one of the foremost broadcast journalists of our time,” Rather seeks to recover

damages from Defendants “for their egregious conduct toward him which constituted

breach of contract, fraud, breach of fiduciary duty, primafacie tort, tortious

interference with contract and interference with prospective economic advantage, that

have cost him significant financial loss and seriously damaged his reputation”
(Compl. ¶ 1) (emphasis added);

• “Central to defendants’ plan to pacify the White House was to offer Mr. Rather as

the publicface ofthe story, and as a scapegoat for CBS management’s bungling of

the entire episode- which, as a direct result, became known publicly as ‘Rathergate.’
CBS management coerced Mr. Rather into publicly apologizing and taking personal
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blame for alleged journalistic errors in the Broadcast.” (Compi. ¶ 8) (emphasis
added);

• T]he defendants sacrificed Mr. Rather’s journalistic integrity byfalsely blaming
him for alleged errors in the Broadcast.” (Compi. ¶ 9) (emphasis added);

• Defendants “considered it to be in its corporate interest to curry favor with the Bush

administration by diminishing Mr. Rather’s stature and reputation.” (Compl. ¶ 12)
(emphasis added);

• “Throughout his career Mr. Rather has earned and enjoyed a reputation for

journalistic excellence and independence That reputation was seriously
damaged by the defendants’ wrongful acts described here.” (Compl. ¶ 24) (emphasis
added);

• “By coercing Mr. Rather to publicly apologize and take responsibility for the airing
and vetting of the story, CBS intentionally caused the public and the media to

at]tribute CBS’s alleged bungling ofthe episode to Mr. Rather.” (Compl. ¶ 58)
(emphasis added);

• “During this same period, other well-known CBS Newsfigures, including Mike

Wallace, Andy Rooney and Walter Cronkite, a member ofthe CBS Board of
Directors and Mr. Rather’s predecessor as Anchor of the CBS Evening News, made

derogatory public statements concerning Mr. Rather, which CBS allowed to go

unanswered.” (Compl. ¶ 83) (emphasis added);

• “CBS breached its fiduciary obligations to Mr. Rather by, inter alia, ostracizing Mr.

Rather; damaging his reputation; keeping him off the air; and preventing him from

restoring his reputation.” (Compi. ¶ 94) (emphasis added);

• “These false representations were made to enable CBS, Mr. Moonves and Mr.

Heyward to more easily diminish Mr. Rather’s stature and destroy his reputation.”
(Compi. ¶ 99) (emphasis added);

• “The chain of events that led to Mr. Rather’s termination and the damage to his

reputation, the lies Mr. Moonves, Mr. Heyward and other executives told him in the

aftermath of the Broadcast that led him to publicly and personally apologize, CBS’
biased investigation, and the lies he was told regarding his employment, were

calculated by Mr. Moonves, Mr. Heyward and others at CBS, and promoted or

directed by Mr. Redstone and Viacom to damage Mr. Rather’s career and

reputation.” (Compi. ¶ 121) (emphasis added).

As is evident from Rather’s failure to adequately plead specific economic damages for

several of his claims, there can be no question that Rather’s entire damage claim is actually
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solely one for injury to reputation. For example, as set forth below, plaintiff’s fraud and prima

facie tort claims independently fail because they do not allege special damages, plaintiff’s

tortious interference with prospective business relations claim independently fails because Rather

does not allege any lost business relations, and plaintiff’s contract claims independently fail

because Rather does not allege any particular sum he is due under his contract, given that he was

paid his salary, severance, vacation time, and other items. ~

The last allegedly wrongful act committed by Defendants occurred on June 16, 2006 --

the date on which Rather’s termination was effective. (Compi. ¶ 87). There is no dispute that

Rather did not file his Complaint until September 19, 2007, more than 15 months after the last

allegedly wrongful act. This Complaint represents precisely the type of dilatory post hoc

“redescribing” that the Court of Appeals was concerned about in Morrison and Rather’s entire

Complaint should be dismissed.

II. THE CONTRACT-BASED THEORIES OF RECOVERY ARE ALL LEGALLY-

DEFICIENT, AS CBS DID NOT BREACH ANY OBLIGATIONS TO RATHER

A. The First Cause of Action Against CBS for Breach of Contract Should Be

Dismissed Because the Staff Agreement Did Not Require CBS to Provide

Rather with Any Air Time at All, and Rather Was Paid for His Services

The First Cause of Action for Breach of Contract should be dismissed because, as a

matter of law, based on the face of the contracts, CBS did not breach any obligations to Rather.

~‘
Thus, this is not a case like Singer where even though a “defamation-type” claim would have been

timely, the court nonetheless found plaintiff’s claim to be more akin to a tort other than defamation

because there were no defamatory statements made to the public about the plaintiff by defendants and the

plaintiff had damages beyond injury to reputation. ~ 160 A.D.2d at 217-19. Here, however, as set forth

above, Rather alleges that CBS and its agents made derogatory statements about him in public, that CBS

falsely blamed Rather for the Broadcast, and that CBS made Rather the public scapegoat of the Broadcast.

See Lines v. Cablevision Sys. Corp. 04 CV 2517 DRH ETB, 2005 WL 2305010 (E.D.N.Y. Sept. 21,

2005). Also, as set forth above, Rather’s entire damage claim is actually based on injury to his reputation.
See Balderman v. ABC, 292 A.D.2d 67, 76 (4th Dept. 2002) (reversing denial of summary judgment of

intentional tort cause of action where “plaintiff seeks damages only for injury to his reputation.”). Thus,
Rather’s claims can only be characterized as defamation claims, and they are barred by the one year

statute of limitations. $~ Morrison 19 N.Y.2d at 458-460.
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$~ CPLR § 321 1(a)(1); Rivietz v. Wolohojian 38 A.D.3d 301 (1st Dept. 2007) (affirming

dismissal based upon the terms of a contract of sale).

Nowhere in the Complaint does Rather allege that CBS has breached its payment

obligations under the Staff Agreement. The reason for this is obvious. By virtue of the

Separation Agreement, CBS paid Rather the balance of his weekly payments remaining under

the Staff Agreement, as well as other sums. (Separation Agmt. ¶ 2). Rather explicitly agreed

that these payments fully discharged CBS of any and all payment obligations with respect to the

items specified in Exhibit A to the Separation Agreement. (~.) Rather’s discharge covered his

salary, vacation time, severance, and other items. (j~.) Accordingly, the contract claim should

be dismissed under CPLR 321 1(a)(5) as a “payment.” $~ç Stone v. Nat’l Bank & Trust Co 188

A.D.2d 865 (3d Dept. 1992). In Stone plaintiff had been employed by defendant pursuant to a

written employment agreement, and subsequently entered into a severance agreement under

which he was paid certain sums. Id. at 865-66. Plaintiff nonetheless sued his former employer,

but all of his claims were dismissed, and the dismissal was affirmed by the Appellate Division.

~ at 867. Plaintiffs contract claims were dismissed pursuant to the “payment” provision of

321 1(a)(5) because “Plaintiff received funds payable under his employment agreement] and no

further sums are due.” Id. Because Rather “received funds,” and has no allegation whatsoever

that any “further sums are due,” his breach of contract claim should be dismissed. ~

Tierney v. Capricorn Investors, L.P. 189 A.D.2d 629, 630 (1st Dept. 1993) (reversing denial of

motion to dismiss employee’s breach of contract claim where, upon termination, plaintiff

received all monies due to him under the written terms of the employment agreement, holding

“Plaintiffs first cause of action for breach of contract seeking to recover compensation over and

above the compensation set forth in the Employment Agreement, cannot be sustained.”)
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Because Rather cannot point to any item of payment, salary or benefit, that he did not

receive, Rather’s entire contract theory necessarily turns on his assertion that CBS breached its

obligation to use his services on 60 Minutes and 60 Minutes II following his removal as anchor

of the CBS Evening News. (Compi. ¶~J 79-8 1, 90). This theory is fatally-flawed, however, as it

ignores a key provision of the Staff Agreement.

Specifically, paragraph 4 of the Staff Agreement contains a “pay or play” provision

which provided that, as long as CBS paid Rather the specified compensation, CBS was not

required to give Rather any air time whatsoever:

Nothing herein contained shall be deemed to obligate CBS to use Rather’s]
services hereunder or to broadcast any program, and CBS shall have fully
discharged its obligations hereunder, by payment to Rather] of the applicable
compensation set forth in paragraph 3.

See Staff Agmt. ¶ 4. (emphasis added). This clause was re-affirmed in several Amendments,

including the one dated April 10, 2002. $~ 4/10/02 Amend. ¶ 8.8

Accordingly, based upon the clear and express terms of paragraph 4, as well as the

payments made under the Separation Agreement, Rather’s breach of contract claim — which is

predicated by necessity, solely on allegations that CBS did not give him adequate air time or

allow him to cover certain stories — should be dismissed. See Ullmann v. Norma Kamali, Inc.

207 A.D.2d 691, 692 (1st Dept. 1994) (reversing denial of motion to dismiss where documentary

evidence, a signed employment application stating that employee can be terminated at any time,

“flatly contradicted” employee’s breach of contract claim).

8
Significantly, although ¶ 28 of the Complaint correctly alleges that Paragraph 1(i) of the Staff

Agreement in 1979 provided that “CBS shall make efforts to increase Artist’s exposure on television,”
this provision was deleted by the April 9, 1993 Amendment. (4/9/93 Amend. ¶ 4). On the contrary, the

“pay or play” provision remained in effect at all times. (Staff Agmt. ¶ 4).

NYI :\1522806\13\WN0613!.DOC\80758.0257 14



Moreover, to the extent Rather seeks damages for reputational injury on his breach of

contract claims, this is plainly impermissible. $~ Amaducci v. Metro. Opera Ass’n 33 A.D.2d

542, 543 (1St Dept. 1969) (“It is well settled that the optimum measure of damages for wrongful

discharge under a contract of employment is the salary fixed by the contract for the unexpired

period of employment, and that damages to the good name, character and reputation of the

plaintiff are not recoverable in an action for wrongful discharge.”). Of course, this further

supports the argument in Point I that the breach of contract claims, as well as the other claims,

are all defamation claims in disguise.

B. The Fourth Cause of Action for Breach of the Implied Covenant of Good

Faith and Fair Dealing Against CBS Should Be Dismissed Because It Is

Duplicative of the Breach of Contract Claim and Would Be Inconsistent with

the Parties’ Written Agreement

In the Fourth Cause of Action for breach of the implied covenant of good faith and fair

dealing, Rather alleges that CBS “purposefully stracized] him] by not utilizing his services on

a regular basis as a Correspondent on 60 Minutes and 60 Minutes ii” and “purposefully

arginalized] him], in contravention of the letter and spirit of the Agreement.” (Compi.

¶~J 106-107). These allegations precisely mirror those set forth in the First Cause of Action, for

breach of contract, where he alleges that CBS violated the Staff Agreement “when it did not

assign Mr. Rather as the Agreement obligated it to do after it removed Rather from the anchor

chair.” (~ ¶ 90). Thus, both causes of action seek damages for CBS’ alleged failure to use

Rather’s services on 60 Minutes and 60 Minutes II, and, as such, the cause of action based on any

implied covenant is duplicative and must be dismissed. $~ Chambers Assocs. LLC v. jQ~...

Acquisition LLC 37 A.D.3d 365, 366 (1st Dept. 2007) (affirming dismissal of a claim for breach

of implied duty of good faith and fair dealing as duplicative of the breach of contract claim);

Teevee Toons, Inc v. Prudential Sec. Credit Corp. 8 A.D.3d 134 (1st Dept. 2004) (same).
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Moreover, this Court should dismiss the Fourth Cause of Action because enforcement of

the implied covenant alleged would be “inconsistent with other terms of the contractual

relationship.” Murphy v. Am. Home Prods. Corp. 58 N.Y.2d 293, 304 (1983). Here, finding

that CBS had an obligation to use the services of Rather on 60 Minutes and 60 Minutes II after

Rather left the anchor position on the CBS Evening News would be flatly inconsistent with the

“pay or play” provision, as well as sections 1(a), (f) and (g) of the Staff Agreement.

Paragraph 1(g), as amended in 2002, provides that at any time after December 31, 2002,

if CBS removed Rather from the CBS Evening News, but did not assign him to 60 Minutes or 60

Minutes II, Rather’s remedy would be to be paid the remainder of his weekly compensation

through November 25, 2006, and he would then be free to seek other employment. (4/10/02

Amend. ¶ 1 Staff Agmt., 1(g)]; Compi. ¶~j 27, 29, 31, 79). In compliance with these provisions,

even though Rather admits he was assigned to both 60 Minutes and 60 Minutes II, the parties

entered into the Separation Agreement in order to accelerate the termination of the Staff

Agreement. Moreover, even before final payment, pursuant to section 1 (f) of the Staff

Agreement, CBS had sole discretion in determining Rather’s “billing” on 60 Minutes, and,

pursuant to section 1(a), had sole discretion to change Rather’s assignments. (4/10/02 Amend.

¶ I Staff Agmt., 1(a), (f)]).

Accordingly, this claim must be dismissed because the implied covenant that Rather

seeks to enforce would be inconsistent with the Staff Agreement. ~ Blumenreich v. N. Shore

Health Sys. 287 A.D.2d 529, 530 (2d Dept. 2001) (affirming dismissal of breach of good faith

and fair dealing claim arising out of purported breach of employment agreement where contract

“expressly rovided] that it may be ‘terminated by mutual agreement of the parties at any

time,” and where plaintiff’s resignation was accepted, holding un view of the plaintiff’s
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voluntary resignation from his position, he cannot succeed upon any reasonable view of the facts

alleged. . .“); cf Keifer v. Sony Music Entm’t 8 A.D.3d 107 (1st Dept. 2004) (affirming

summary judgment against covenant of good faith and fair dealing claim for not releasing

plaintiff’s music album where contract provided that defendants had unilateral control over

release of the album, holding “Plaintiffs’ claim of bad faith would imply an obligation

inconsistent with other terms of the contractual relationship”).

III. ALL OF THE TORT CLAIMS SHOULD BE DISMISSED ON ADDITIONAL

GROUNDS

A. The Second Cause of Action for Breach of Fiduciary Duty Should Be

Dismissed Because It Fails to Allege Facts Sufficient to Create Such a Duty

Rather’s Second Cause of Action for breach of fiduciary duty fails to properly allege any

facts sufficient to create any fiduciary duty between CBS and Rather. At most, the facts alleged

in the Complaint merely set forth a purely contractual, employer-employee relationship between

CBS and Rather, which does not create any fiduciary duty. For example, in Maas v. Cornell

Univ. 245 A.D.2d 728 (3d Dept. 1997), a tenured professor challenged a disciplinary finding

against him on the grounds that, among other things, his employer, Cornell University, breached

a fiduciary duty to him. The Appellate Division rejected that argument, ruling that there was no

fiduciary duty between Cornell and one of its tenured professors. ~ at 731. $ç~ also Angel v.

Bank of Tokyo-Mitsubishi 39 A.D.3d 368, 370 (1st Dept. 2007) (affirming dismissal of

employee’s claim for breach of fiduciary duty because defendant “as employer, did not owe

plaintiff, as employee, a fiduciary duty”); Schenkman v. N.Y. Coil, of Health Prof’ls. 29 A.D.3d

671, 672 (2d Dept. 2006) (affirming dismissal of employee’s claim for breach of fiduciary duty,

holding c]ontrary to the plaintiffs’ contention, they failed to plead any facts demonstrating how

the arm’s length, employer-employee relationship between the defendants and the plaintiffs gave

rise to any fiduciary duty”).
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Perhaps mindful of this flaw, Rather seeks to create a fiduciary duty based solely on the

length of his tenure with CBS, his “extraordinary contributions to CBS,” and “his universal

standing as the face of CBS News.” (Compi. ¶ 93). These allegations, and Rather’s high profile,

do not change the fact that the relationship between CBS and Rather was simply an employment

relationship. As a matter of law, this cannot sustain his fiduciary duty claim.

B. The Third Cause of Action for Fraud Should Be Dismissed Because the

Claim Is an Improper Attempt to Re-Cast a Breach of Contract Claim As

“and the AI1e~edly Fraudulent Statements Are All Non-Actionable

Statements of Future Intent

In the Third Cause of Action for fraud, Rather alleges that CBS, Moonves and Heyward

made certain false representations to him in order to induce him to refrain from making public

statements about the Broadcast and its aftermath. For example, CBS supposedly falsely

represented to him that it “intended at all times to fully utilize Mr. Rather’s.
. .

talents including.

as a full time correspondent on 60 Minutes and 60 Minutes ii” (Compl. ¶ 98(c)), and that CBS

“would conclude an extension of Mr. Rather’s contract.
.

.“ (Compl. ¶ 98(e)).

Rather’s fraud claim cannot withstand this motion because it is an “improper attempt to

recast the breach of contract claim in terms of fraud” where there was “no assertion that plaintiff

allegedly breached any obligation collateral to or separate and apart from the obligations it had

agreed to perform pursuant to the contract.” Canstar v. J.A. Jones Constr. Co. 212 A.D.2d 452,

453 (1st Dept. 1995); ~ Schenkman 29 A.D.3d at 672 (affirming dismissal of employee’s

fraud claim, “since the only fraud charged related to a breach of contract.”). Compare Compl.

¶ 98(c) (“CBS intended at all times to fully utilize Mr. Rather’s..
.
talents including.. .

as a full

time correspondent on 60 Minutes and 60 Minutes Ii”) wjLh Compl. ¶ 90 (“CBS violated.
. .

the

Agreement when it did not assign Mr. Rather as the Agreement obligated it to do after it

removed Mr. Rather from the anchor chair.”).
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The claim should also be dismissed because Rather’s alleged damages for his fraud claim

are duplicative of his contract claim, and he has alleged no special damages. $~ç Krantz v.

Chateau Stores of Can. 256 A.D.2d 186, 187 (1st Dept. 1998) (“. . . plaintiff has not claimed

any special damages proximately caused by the false representation that are not recoverable

under the contract measure of damages. This is further evidence that the causes of action are

duplicative.”). Indeed, Rather’s compensatory damage demand is the same for his fraud claim as

for every other cause of action, including breach of contract. Compare Compl. ¶ 104 with

Compl.~f91, 96, 108, 113, 118, 123.

Rather’s failure to plead any particularized damage for his fraud claim is further proof

that his injury is solely to his reputation. Indeed, Rather even alleges that the “false

representations were made to enable CBS, Moonves, and Heyward to more easily diminish Mr.

Rather’s stature and destroy his reputation.” (Compl. ¶ 99). Several of Rather’s allegations of

“false representations” are transparent attempts to recover injury to his reputation. One

allegation is that at all times “CBS would take all necessary and appropriate steps to preserve and

enhance Mr. Rather’s reputation.” (Compl. ¶ 98(b)). Also, the allegations that Heyward told

Rather that CBS “intended to conduct a fair and impartial investigation of the Broadcast,” and

“that if Mr. Rather refrained from hiring a private investigator,” CBS would do an investigation,

(Compl. ¶~J 98(a, d)), can have no damage apart from injury to Rather’s reputation. Accordingly,

for all the reasons set forth in Point I, the fraud claim should be dismissed. ~ supra.9

~
Also, Rather’s allegations, and in particular those related to the investigation, are too speculative too

satisfy New York’s “out of pocket loss” rule for fraud claims. See Sardanis v. Sumitomo Corp. 279

A.D.2d 225, 230 (1st Dept. 2001) (reversing denial of motion to dismiss where allegations did not

“demonstrate pecuniary loss” because they were too “speculative,” holding w]ithout proof of an out-of-

pocket loss, plaintiff cannot recover in fraud”); Mihalakis v. Cabrini Med. Ctr. 151 A.D.2d 345, 346 (1st
Dept. 1989) (reversing denial of motion to dismiss the fraud claim “since it does not allege facts from

which can be inferred any pecuniary, out-of-pocket losses as a direct result of the wrong.”)
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Moreover, the fraud claim should also be dismissed because the alleged fraudulent

misrepresentations all consist of nothing but non-actionable statements of future intent. For

instance, in Satler v. Merlis 252 A.D.2d 551 (2d Dept. 1998), the Appellate Division affirmed

the dismissal of plaintiffs complaint, finding that defendants’ purported declarations that a

townhouse would belong to plaintiff in perpetuity were, at most, promises of future intent rather

than misrepresentations of existing fact made to induce action or inaction on her part. The

Appellate Division held: “It is well established that a cause of action alleging fraud may not be

based on disappointment that a promised future benefit did not materialize.” j~. at 552; see

Tutak v. Tutak 123 A.D.2d 758, 760 (1st Dept. 1986) (affirming dismissal of fraud claim based

on alleged promises of financial support for children, holding that fraud “may not be based upon

a statement of future intentions, promises or expectations which were speculative, or an

expression of hope at the time when made, rather than a misrepresentation of fact. The mere fact

that the expectations of the parties were frustrated is an insufficient ground upon which to

predicate a claim of fraud.”).

Similarly, here, all of the alleged fraudulent misrepresentations in the Complaint are non-

actionable statements of future intent, rather than misrepresentations of then-present facts. ~

Compi. ¶ 98(a) (“CBS intended to conduct a fair and impartial investigation”) (emphasis added);

¶ 98(b) (“At all times CBS would take all necessary and appropriate steps to preserve and

enhance Rather’s reputation.”); ¶ 98(c) (“CBS intended at all times to fully utilize Mr. Rather’s

abilities.
. .“) (emphasis added); ¶ 98(d) (CBS said it “would retain.

. .
an investigator”)

(emphasis added); ¶ 98(e) (“CBS would conclude an extension.
. .“) (emphasis added).

Accordingly, the Third Cause of Action should be dismissed.
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C. The Fifth Cause of Action for Tortious Interference with Contract Should Be

Dismissed Because a Corporation and Its Officers Cannot Interfere with a

Corporation’s Own Contract, as a Matter Of Law

The Fifth Cause of Action for tortious interference with contract is directed to actions by

defendants Viacom, Redstone, Moonves and Heyward. As discussed below, this claim should be

dismissed because, as a matter of law: (1) officers of a corporation cannot interfere with a

corporation’s own contract and (2) a corporation cannot interfere with its own contract.

The Complaint alleges that Messrs. Moonves, Redstone and Heyward were all officers of

CBS or Viacom at the relevant time. Compl. ¶ 1. As a matter of law, no cause of action lies

against an officer of a corporation — or against the corporation itself-- for “interfering” with the

corporation’s own contract. ~ McNaughton v. City ofN.Y. 234 A.D.2d 83, 84 (1st Dept.

1996) (affirming dismissal of claim alleging that City employees tortiously interfered with

plaintiff’s employment contract with the City); Mihalakis v. Cabrini Med. Ctr. 151 A.D.2d 345,

347 (1st Dept. 1989) (reversing denial of employer’s motion to dismiss interference with contract

claim, “since a party to a contract cannot be held liable in tort for breaching its own contract”);

Mackiev. LaSalle Indus. 92 A.D.2d 821, 823 (1st Dept. 1983) (reversing denial of employer’s

motion to dismiss interference with contract claim where the claim alleged that defendant

corporation interfered with its own contract).

Moreover, because there is no particularized pleading that any of Messrs. Redstone,

Moonves or Heyward were acting outside the scope of their employment or were motivated by

personal gain when they allegedly interfered with Rather’s contract, the claim must be dismissed

for this independent ground as well. ~ Chambers Assocs. 37 A.D.3d at 366 (affirming

dismissal of a tortious interference claim against individual corporate officers because “there

was] no particularized pleading that such acts were either beyond the scope of his employment

or motivated by his desire for personal gain”); Mackie 92 A.D.2d at 823 (reversing denial of
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motion to dismiss tortious interference claim where the individual defendants “were always

acting] as officers or employees of the defendant corporation”).

Finally, the interference claim against Viacom also fails based on the history of the

entities in question. Defendant Viacom Inc. was formed as of December 31, 2005, after all of

the events alleged against it in the Complaint occurred. (Ex. 7 at 15). As such, the named

defendant Viacom Inc. could not have tortiously interfered with Rather’s contract, as alleged, in

2004 and 2005, since it did not yet exist.10 Moreover, to the extent Rather is alleging tortious

inference against Old Viacom, Old Viacom became CBS in January 2006, and the Complaint is

then improperly alleging that CBS interfered with its own contract. (Ex. 6 at I-i). Such a claim

cannot be sustained. See Mihalakis 151 A.D.2d at 347; Mackie 92 A.D.2d at 823.

D. The Sixth Cause of Action for Tortious Interference with Prospective

Business Relations Should Be Dismissed Because the Complaint Fails to

Identify Any Prospective Business Relations, and Also Fails to Allege That

Defendants Acted “Solely” to Injure Rather

The Sixth Cause of Action for tortious interference with prospective business relations

fails to identify even a single proposed contract or business relation with which Defendants

allegedly interfered. ~ Compl. ¶~J 114-118. This pleading defect, in and of itself, merits

dismissal. See Vigoda v. DCA Prods. Plus Inc. 293 A.D.2d 265, 267 (1st Dept. 2002)

(reversing denial of motion to dismiss by members of a rock band, holding a]s plaintiffs cannot

name the parties to any specific contract they would have obtained had they performed at the

NACA showcase, they have failed to satisfy the ‘but for’ causation required by this tort”); Maas

245 A.D.2d at 731 (affirming denial of tenured professor’s motion to dismiss, holding “the vague

reference to defendant’s actions as] undermining] plaintiff’s ability to successfully negotiate

10
For this same reason, Rather’s Sixth and Seventh causes of action, for tortious interference with

prospective business relations and primafacie tort, should be dismissed as against defendant Viacom Inc.
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contracts with a number of outside sources’ does not] satisfy the strict requirement that specific

allegations be pleaded establishing that plaintiff would have consummated a contract but for

defendant’s interference”).

The Complaint also fails to allege that Defendants were solely motivated by malice

toward Rather, which is a necessary element of this claim. ~ Jacobs v. Continuum Health

Partners 7 A.D.3d 312, 313 (1st Dept. 2004) (reversing denial of motion to dismiss because

employee failed to allege “sufficient nonconclusory allegations” that employers were solely

motivated by a desire to harm her); Entm’t Partners 198 A.D.2d at 64 “A] cause of action for.

intentional interference with prospective economic advantage does not lie absent an allegation

that the action complained of was motivated solely by malice.
. . .“). On the contrary, the

Complaint alleges that Defendants were motivated by a corporate interest in attempting to curry

favor with the Bush Administration. (Compl. ¶~J 12, 62-63, 120). Accordingly, this claim fails

as a matter of law. See Jacobs 7 A.D.3d at 313; Entm’t Partners 198 A.D.2d at 64; Maas 245

A.D.2d at 731 (“There is no factual allegation whatsoever, conclusory or otherwise, that

defendant’s conduct was motivated solely by malice or to inflict injury by unlawful or wrongful

means.”) (citations omitted).

E. The Seventh Cause of Action for Prima Facie Tort Should Be Dismissed

Because, A2ain, the Complaint Fails to Allege That Defendants Acted

“with Malice Toward Rather, and Fails to Allege Special Damages

Rather’s prima facie tort claim must be dismissed because he has not alleged that

Defendants’ allegedly wrongful acts were “solely” motivated by malice toward him. The

elements of a cause of action for prima facie tort are: “(1) intentional infliction of harm, (2)

resulting in special damages, (3) without any excuse or justification, and (4) by an act or series of

acts that would otherwise be lawful.” Burns Jackson Miller Summit & Spitzer v. Lindner 59

N.Y.2d 314, 332 (1983). To satisfy the first element of “intentional infliction of harm,” a
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plaintiff must allege, similar to a claim for tortious interference with prospective business

relations, “that the action complained of was solely motivated by malice or ‘disinterested

malevolence.’” Dalton v. Union Bank of Switz. 134 A.D.2d 174, 177 (1st Dept. 1987).

“Central to the cause of action for prima facie tort is that the defendant’s intent must] have been

solely to injure plaintiff, i.e., that defendant has] acted from ‘disinterested malevolence.” WFB

Telecomm., Inc v. NYNEX Corp. 188 A.D.2d 257, 258 (1st Dept. 1992) (emphasis in original)

(citations omitted); see also Entm’t Partners 198 A.D.2d at 64.

As with his cause of action for tortious interference with prospective business relations,

Rather has failed to allege in his prima face tort claim that the Defendants acted with the

requisite intent. Instead, the Complaint asserts that Defendants’ actions were calculated to

“curry favor with the Bush administration” (Compi. ¶ 120), which of course undermines any

claim that Defendants acted “solely” to cause injury to Mr. Rather. Accordingly, for this reason

alone, this claim must be dismissed. See Hessel v. Goldman. Sachs & Co. 281 A.D.2d 247, 248

(1St Dept. 2001) (“Inasmuch as the allegations.. .
make it clear that defendants’ motive with

respect to their treatment of plaintiff was, at least in part, to preserve. . .

their own financial

interests, and thus not solely to harm plaintiff, plaintiff’s cause for prima facie tort is not

viable.”).

Moreover, the Complaint fails to allege any “special damages,” a required element of a

claim for prima facie tort. See Curiano v. Suozzi 63 N.Y.2d 113, 117 (1984) (holding that

plaintiffs’ complaint is “insufficient to state a cause of action for prima facie tort insofar as it

fails to plead special damages”); Dalton 134 A.D.2d at 177 (“a critical element of the cause of

action for prima facie tort] is that plaintiff suffered specific and measurable loss, which requires

an allegation of special damages”). Here, Rather’s demand for damages on his prima facie tort
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claim is for “compensatory damages in an amount to be determined at trial, but not less than $20

million, and punitive damages in an amount to be determined at trial, but not less than $50

million” (Compi. ¶ 123), which fails to satisfy the special damage requirement. ~ Vigoda 293

A.D.2d at 266 (reversing denial of motion to dismiss where, as here, “Plaintiffs’ complaint sets

forth damages in round numbers which amount to mere general allegations. . . . conjectural in

identity and speculative in amount”); Leather Dev. Corp v. Dun & Bradstreet, Inc. 15 A.D.2d

761 (1st Dept. 1962) aff’d 12 N.Y.2d 909 (1963) (reversing denial of motion to dismiss where

prima facie tort claim sought only “round sums” as damages). For both of these reasons, the

prima facie tort claim should be dismissed.

CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court grant their

motion in its entirety and dismiss the Complaint with prejudice. Furthermore, for all the reasons

set forth in the Affirmation of James W. Quinn, dated October 15, 2007, Defendants respectfully

request a continued stay of discovery pending resolution of this motion, pursuant to CPLR

§ 3214(b) and 22 NYCRR § 202.70, Rule 11(d).

Dated: New York, New York

November 15, 2007

Of Counsel

Anthony M. Bongiorno
Mary Catherine Woods

CBS Law Department WElL, GOTSHAL & MANGES LLP

51 West 52nd Street 767 Fifth Avenue

New York, NY 10019 New York, NY 10153

(212) 310-8000

Attorneysfor Defendants
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