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PRELIMINARY STATEMENT

This lawsuit is a regrettable attempt by plaintiff Dan Rather to remain in the public eye,
and to settle old scores and perceived slights, based on an array of far-fetched allegations
regarding actions taken by CBS, and three of its current and former employees, in the aftermath
of the flawed report on 60 Minutes II regarding President Bush’s service in the Texas Air
National Guard, broadcast on September 8, 2004 (the “Broadcast”). The Complaint is predicated
on allegations of a bizarre “scheme” extending from the White House to an array of CBS
executives including Sumner Redstone, CBS’ Executive Chairman, Leslie Moonves, CBS’ Chief
Executive Officer, and Andrew Heyward, formerly president of CBS News, all of whom,
according to Rather, colluded to harm Rather’s reputation and keep him off the air. Of course,
there was no such nefarious scheme, and Rather’s allegations bear no resemblance to reality.
CBS and its executives are not now, and never have been, out to get Dan Rather.

As explained below, the Complaint should be dismissed at the pleading stage. Even
accepting Rather’s allegations as true, based solely on the complaint and the documentary
evidence submitted with this motion (i.e., Rather’s employment contract with CBS),' each of
Rather’s claims suffers from fundamental and independent legal defects, as follows:

e All of Rather’s causes of action are thinly-disguised claims for defamation, and are

time-barred by the applicable one-year statute of limitations. The “reality” and
“essence” of a cause of actions controls, not the label assigned to it in a pleading.

The last allegedly wrongful act in the Complaint occurred on June 16, 2006 - - the
effective date of Rather’s consensual termination - - but Rather did not file this action
until September 19, 2007, more than 15 months later.

e Rather’s claims for breach of contract and breach of the implied covenant of good

faith and fair dealing should also be dismissed based on the express terms of Rather’s
employment contract and the payments made thereunder. While the crux of Rather’s

' Of course, CBS assumes the truth of Rather’s allegations for purposes of this motion only, to illustrate
the defects of each of Rather’s theories of liability. If any portion of this case proceeds beyond the
pleading stage, CBS will fully disprove all of Rather’s allegations.
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claim is that CBS did not provide him with sufficient “air time” and “important
stories,” Rather’s contract provided, pursuant to a “pay or play” provision, that as
along as Rather was paid the specified compensation, CBS had ne obligation to give
him any on-air exposure. CBS paid Rather, and thus he has no claim.

e Rather’s claim for breach of fiduciary duty should also be dismissed because he can
allege nothing more than an employer-employee relationship between himself and
CBS - - which, as a matter of law, does not give rise to fiduciary duties.

o Rather’s fraud claim cannot withstand dismissal both because it is an improper
attempt to frame a claim for breach of contract as a fraud claim, and because all of the
alleged representations are non-actionable statements of future intent.

e Rather’s cause of action for tortious interference with contract cannot survive
dismissal because, as a matter of law, a corporation or its officers cannot interfere
with the corporation’s own contract.

e Rather’s cause of action for tortious interference with prospective business relations
should be dismissed both because Rather cannot identify any lost prospective
business relations, and because Rather cannot allege, as required, that CBS’ actions
were “solely motivated” by malice toward him.

¢ The prima facie tort claim should also be dismissed both because Rather cannot
allege, as required, that CBS’ conduct was motivated “solely” by malice toward him,
and because Rather does not allege, as required, special damages.

Accordingly, each of the defects in the Complaint underscores what Rather himself has
publicly proclaimed - - that he intends to use this lawsuit as a vehicle to rehash the Broadcast and
its aftermath, and to misuse the discovery process and the power of subpoena in an effort to
vindicate his own faulty reporting.® If ever there were a case that cries out for dismissal at the
pleading stage, this case is it. CBS respectfully requests that the Court grant this motion.

STATEMENT OF FACTS

A, The Employment Agreement

On December 30, 1979, plaintiff Dan Rather (“Rather”) entered into a Staff

Correspondent Agreement with CBS News, a Division of CBS Inc. (“Staff Agreement”).

2 For all the reasons set forth in the Affirmation of James W. Quinn, dated October 15, 2007, discovery -
should be stayed pending resolution of this motion pursuant to CPLR § 3214(b) and 22 NYCRR § 202.70,
Rule 11(d). See Affirmation of Yehudah L. Buchweitz (“Buchweitz Aff.”) at Ex. 1.
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(Compl. §25).* Subsequently, CBS and Rather entered into a series of written amendments of
the Staff Agreement (“Amendments”). (Compl. §25).* The Staff Agreement contains an
integration clause, which provides that “[t]his Agreement contains the entire understanding of
the parties hereto relating to the subject matter herein contained, and this Agreement cannot be
changed or terminated orally.” (Staff Agmt. q 25).
1. The Pay or Play Provision

At all times, the Staff Agreement contained a “pay or play” provision. (Staff Agmt. §4).
This provision provided that as long as CBS paid Rather what it agreed to pay him under the
Staff Agreement, it had no obligation to provide him with any air time at all:

Nothing herein contained shall be deemed to obligate CBS to use Artist’s services

hereunder or to broadcast any program, and CBS shall have fully discharged its

obligations hereunder, by payment to Artist of the applicable compensation set

forth in paragraph 3.
Id. (emphasis added).

The “pay or play” provision was specifically re-affirmed in the amendments to the Staff
Agreement dated April 9, 1993, August 17, 1997 and April 10, 2002. (4/9/93 Amend. { 8;

8/17/97 Amend. q 8; 4/10/02 Amend. 9 8).

2. The Contractual Provisions Concerning Rather’s Departure from
the CBS Evening News

More than ten years ago, pursuant to the August 17, 1997 Amendment, the parties
modified the Staff Agreement to provide for a “succession plan,” which would identify a

successor to Rather as anchor of the CBS Evening News. (8/17/97 Amend. § S [Staff

* CBS Inc. is the predecessor to CBS Broadcasting Inc., which is a wholly owned subsidiary of Defendant
CBS Corporation (“CBS”).

* The Staff Agreement and Amendments are attached to the Buchweitz Aff. as exhibits 2-4. This Court

may properly consider the Staff Agreement and Amendments in the procedural posture of a motion to
dismiss because they are documentary evidence pursuant to CPLR § 3211(a)(1).
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Agmt.q 1(d)]). The April 10, 2002 Amendments built upon this succession plan and provided
that if CBS and Rather had still not agreed on such a plan by December 31, 2002, CBS had the
unfettered right to remove Rather as anchor of the CBS Evening News. (4/10/02 Amend. ¥ 1
[Staff Agmt. § 1(e))).

The 2002 Amendments also set certain terms related to Rather’s future contemplated
assignments on 60 Minutes and 60 Minutes II following his term as anchor of the CBS Evening
News. (4/10/02 Amend. § 1). In discussing these contemplated assignments, including
assignments on 60 Minutes, the Complaint quotes a portion of paragraph 1(f) of the Staff
Agreement, as amended in 2002. (Compl. § 30). However, the Complaint omits a portion of this
paragraph, which immediately follows the excerpted portion: “Artist and CBS will negotiate in
good faith the issue of Artist’s billing on 60 Minutes. If Artist and CBS cannot agree on such
billing, CBS'’s decision shall be final.” (4/10/02 Amend. q 1 [Staff Agmt. q 1(f)] (emphasis
added)). Also, new section 1(a) of the Staff Agreement stated that “CBS in its sole discretion
shall have the right to change Artist’s assignments at any time,” as long as Rather was not
assigned to duties outside of the Staff Agreement. (4/10/02 Amend. q 1 [Staff Agmt. q 1(a)]
(emphasis added)).

Paragraph 1(g) was also modified in 2002 to provide that at any time after December 31,
2002, if CBS removed Rather from the CBS Evening News, but did not assign him to 60 Minutes
II or 60 Minutes, Rather’s only remedy would be that CBS would pay him the remainder of his
weekly compensation through November 25, 2006, and he would then be free to seek other
employment. (4/10/02 Amend. § 1 [Staff Agmt. § 1(g)]; Compl. §f 27, 29, 31, 79).

3. The June 2006 Separation Agreement

On March 9, 2005, Rather delivered his last broadcast as Anchor of the CBS Evening

News. (Compl. 9 79). Beginning on that same date, CBS assigned Rather as a correspondent on
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60 Minutes II, and, when that program was cancelled, Rather was assigned to 60 Minutes. (1d.
99 10, 81).

By its terms, the Staff Agreement was scheduled to expire on November 25, 2006. (1d.
925; (4/10/02 Amend. q 1 [Staff Agmt. § 1(g)]). Prior to this expiration date, however, as of
June 16, 2006, the parties mutually agreed in writing to accelerate the termination of the Staff
Agreement (the “Separation Agreement™).” Pursuant to the Separation Agreement, CBS paid
Rather the balance of his weekly payments under the Staff Agreement, as well as other sums.
(Separation Agmt. §2). CBS also agreed to make a sizeable donation to Sam Houston
University in Rather’s name. Id. § 5. Rather explicitly agreed that these payments fully and
completely discharged CBS of any and all payment obligations relating to the Staff Agreement
with respect to the items identified on Exhibit A of the Separation Agreement. Id. 2. Included
on Exhibit A, as discharged, were Rather’s weekly salary through November 25, 2006, his
severance, his vacation pay, and other payments. Id. §2. CBS further agreed that effective June
16, 2006, Rather was free “to engage in any employment with any third party without
limitations.” Id. q 1.

B. The Complaint

The Complaint, filed on September 19, 2007, contains seven causes of action (the
“Complaint”), which are summarized below:

1. First Cause of Action (Against CBS)

The First Cause of Action raises a claim for breach of contract against CBS. (Compl.
91 88-91). Rather does not explicitly claim that he is owed any sums under the Staff Agreement.

Instead, the Complaint alleges that CBS breached the Staff Agreement by failing to “assign

3 The Separation Agreement is attached as exhibit 5 to the Buchweitz Aff. See CPLR 3211(a)(1).

NY1:\1522806\ 3\WN0613!.DOC\80758.0257 5



Rather as the Agreement obligated it to do after it removed Rather from the anchor chair.” (Id.
9 90). Rather concedes, however, that “[a]fter his last broadcast as anchor of the CBS Evening
News on March 9, 2005, until his departure from CBS on June 16, 2006, [he] was first assigned
as a correspondent at 60 Minutes II, and then at 60 Minutes.” (I1d. Y 10). Thus, the breach of
contract claim takes issue with Rather’s supposed inadequate “air time” and CBS’ alleged failure
to assign him to “cover important stories.” Id.

2. Second Cause of Action (Against CBS)

The Second Cause of Action alleges that CBS breached fiduciary duties to Rather.
(Compl. 99 92-96). He urges this Court to find such a fiduciary duty by “dint of the Agreement,”
“Mr. Rather and CBS’s four-decade history, Mr. Rather’s extraordinary contributions to CBS,
his universal standing as the face of CBS News,” and “specific,” but unspecified, “promises
made by CBS to Mr. Rather,” all of which occurred in the context of Rather’s employment by
CBS. (Id. 17 32-33, 93).

3. Third Cause of Action (Against CBS, Moonves and Heyward)

The Third Cause of Action alleges fraud against CBS, Moonves, and Heyward, claiming
that CBS made certain false statements to Rather to induce him to refrain from making public
statements about the Broadcast or its aftermath. (Compl. 49 97-104). For instance, Rather
alleges that CBS falsely represented to him that “CBS intended to conduct a fair and impartial
investigation” of the Broadcast, and that “[a]t all times CBS would take all necessary and
appropriate steps to preserve and enhance Rather’s reputation.” (Id. 49 98(a, b)).

4. Fourth Cause of Action (Against CBS)

The Fourth Cause of Action alleges a claim against CBS for breach of the implied
covenant of good faith and fair dealing. (Compl. {{ 105-108). Rather asserts that CBS

“marginalized” him by not using his services on a regular basis as a correspondent on 60 Minutes
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