
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-21767-CIV-COOKE/BROWN

ADVANCED CONSULTING AND 

MARKETING, INC.,

Plaintiff,

vs.

PETER KEISLER as ACTING 

ATTORNEY GENERAL OF THE 

UNITED STATES,

Defendant.

________________________________/

PLAINTIFF’S REPLY TO GOVERNMENT’S OPPOSITION TO

PLAINTIFF’S MOTION FOR JUDGMENT ON THE PLEADINGS

OR FOR SUMMARY JUDGMENT

When President Clinton signed the statute challenged in this declaratory judgment

action, he had no trouble realizing that the statute infringed upon constitutionally

protected speech. His signing statement, which the government says speaks for itself,

clearly indicates as much. See Government’s Answer ¶ 31. The government now claims it

cannot respond to Plaintiff’s facial challenge unless Plaintiff responds to discovery requests

that “support its allegations that its activities have been chilled by [the statute].”

Government’s Opposition Memorandum at 1. The government further complains that it

has “had no opportunity to inquire into the activities of the plaintiff that are allegedly

implicated by [the statute].” Id.
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The point of this facial challenge is that the government should never have the

opportunity to examine Plaintiff’s speech and decide whether it is “government-approved”

or not. Nor can the government chill speech by requiring Plaintiff to endure costly and

protracted litigation to establish a right to speak. That is the reason the overbreadth

doctrine exists in the First Amendment context. Plaintiff’s vagueness and content-based

arguments likewise do not depend on Plaintiff establishing the facts the government

disingenuously claims must be proven. Likewise, the very purpose of a declaratory

judgment action such as this one is to allow for the expeditious determination of

constitutional limits on government power. It obviates the need to examine what a plaintiff

did or did not do and ensures that rights can be exercised freely and quickly:

[I]n Terrace v. Thompson, 263 U.S. 197 (1923), the State threatened the plaintiff

with forfeiture of his farm, fines, and penalties if he entered into a lease with

an alien in violation of the State's anti-alien land law. Given this genuine

threat of enforcement, we did not require, as a prerequisite to testing the

validity of the law in a suit for injunction, that the plaintiff bet the farm, so

to speak, by taking the violative action. Id., at 216. See also, e.g., Village of

Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); Ex parte Young, 209 U.S. 123

(1908). Likewise, in Steffel v. Thompson, 415 U.S. 452 (1974), we did not require

the plaintiff to proceed to distribute handbills and risk actual prosecution

before he could seek a declaratory judgment regarding the constitutionality

of a state statute prohibiting such distribution. Id., at 458-460. As then-Justice

Rehnquist put it in his concurrence, “the declaratory judgment procedure is

an alternative to pursuit of the arguably illegal activity.” Id., at 480. In each

of these cases, the plaintiff had eliminated the imminent threat of harm by

simply not doing what he claimed the right to do (enter into a lease, or

distribute handbills at the shopping center). That did not preclude

subject-matter jurisdiction because the threat-eliminating behavior was

effectively coerced. See Terrace, supra, at 215-216; Steffel, supra, at 459. The
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dilemma posed by that coercion—putting the challenger to the choice

between abandoning his rights or risking prosecution—is “a dilemma that it

was the very purpose of the Declaratory Judgment Act to ameliorate.” Abbott

Laboratories v. Gardner, 387 U.S. 136, 152 (1967).

MedImmune, Inc. v. Genentech, Inc., 127 S.Ct. 764, 773 (2007) (parallel citations omitted).

 Forcing Plaintiff to engage in lengthy and protracted discovery in a case that raises

issues of pure constitutional law is simply a way for the government to frustrate the

purpose of Congress’ provision of declaratory relief by silencing Plaintiff indefinitely or by

requiring him to live under a cloud of threatened prosecution. Given the particular

solicitude the law shows for the right to free speech with the overbreadth doctrine,

vagueness doctrine, and the scrutiny applied to content-based limitations on speech, a

declaratory judgment action should be resolved as expeditiously as possible.

The government concedes that it has prosecuted and jailed at least one person for

engaging in speech similar to speech Plaintiff proposes to make. Governement’s Answer

¶ 32. Thus, Plaintiff’s Complaint and the Answer conclusively establish the only facts

necessary for this Court to decide this case: Plaintiff faces the same threat as those posed

in the cases Justice Scalia catalogued in the above quote from MedImmune. As the

government admits, a chilling effect on speech itself is an injury in fact sufficient to confer

standing. Id. at 5. As long as the Department of Justice adhered to President Clinton’s

limiting interpretation of 18 U.S.C. § 48, an action such as this might raise only a

“subjective” chill, as the government contends. Government’s Opposition Memorandum
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at 8. But the government changed that when it began prosecuting people for merely

possessing videos under the statute. The chill is now as objective and real as chills get. The

Court need look no further than the very case the government cites in its Memorandum to

be assured of this: “We conclude that the chill resulting from the JIC’s advisory opinion

satisfied the injury in fact requirement and was objectively reasonable because the advisory

opinion created a sufficiently credible threat of prosecution.” Pittman v. Cole, 267 F.3d 1269

(11th Cir. 2001).

The remainder of the government’s memorandum focuses on whether Plaintiff’s

particular videos might be deemed by the government to have “expressive content”. This

again overlooks that this is a facial challenge. Whatever particular videos Plaintiff has or has

not broadcast are beside the point. It is enough to know that Plaintiff wants to broadcast

cockfights. The government, as it is engaged in prosecuting people who engaged in

cockfighting, very well knows exactly what cockfighting is and what it looks like. 

Despite its superficial appeal, the government’s present contention that Plaintiff’s

motion is premature until Plaintiff has engaged in costly and protracted discovery is simply

an attempt to burden Plaintiff’s speech. If the government can use the threat of

unconstitutional criminal prosecutions to force people to “pre-screen” their speech through

lengthy and expensive litigation, it will have done much to undermine freedom of speech.

The very purpose of declaratory judgment actions in First Amendment cases such as this
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is to provide a speedy clarification of constitutional limits on the government’s ability to

suppress or even delay speech.

More fundamentally, for the government to claim that the First Amendment covers

only such matter as the government decides has “expressive content” is too absurd to require

a response.

The government’s opposition to Plaintiff’s Motion is a red herring. In it, the

government essentially concedes that it has no response to Plaintiff’s arguments on the

merits and instead diverts attention by attempting to protract this case with needless

discovery. Accordingly, the Court should enter judgment for the Plaintiff forthwith.

Respectfully submitted,

______________________

Ricardo J. Bascuas

Fla. Bar No. 093157

Associate Professor of Law

UNIVERSITY OF MIAMI SCHOOL OF LAW

1311 Miller Drive

Coral Gables, Florida 33146

305-284-2672

Fax: 305-284-1588

rbascuas@gmail.com

/s/ David Oscar Markus

David Oscar Markus

Fla. Bar No. 119318

DAVID OSCAR MARKUS, PLLC

ALFRED I. DUPONT BUILDING

169 East Flagler Street, Suite 1200

Miami, FL 33131

Tel: 305-379-6667

Fax: 305-379-6668

www.markuslaw.com 

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was e-filed this 4th
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day of January 2008, and served on all appropriate parties through that system.

/s/ David Oscar Markus

David Oscar Markus

Case 1:07-cv-21767-MGC     Document 24     Entered on FLSD Docket 01/04/2008     Page 6 of 6



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

