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IN THE UNITED STATES DIDRTICT COURT FOR THE WESTERN DISTRICT OF
PENNSYLVANIA

DEBBIE SUE CROYLE ) CIVIL ACTION NO. 07-1491
)

Plaintiff, )
)

v. ) JUDGE CERCONE
)

ROAR, LLC; PROSPERITY )
PICTURES, LLC; STRIKING )
FEATURES, INC.; INDUSTRY )
ENTERTAINMENT PRODUCTIONS )
LLC; RIPE DIGITAL )
ENTERTAINMENT, INC.; CHRIS )
BRADLEY; KYLE LA BRACHE; )
INTERNATIONAL ORANGE; )
STARZ ENTERTAINMENT, LLC; )
STARZ MEDIA, LLC )

)
Defendants. )

MEMORANDUM IN OPPOSITION TO TEMPORARY RESTRAINING ORDER

Plaintiff brings claims of invasion of privacy-false light under Restatement

(Second) of Torts § 652E and invasion of privacy-appropriation of name or likeness

under Restatement (Second) of Torts § 652C based upon a scene from the movie

“Pittsburgh”, and seeks a temporary restraining order prohibiting Defendants from

broadcasting the movie on television on November 15 and 16, 2007, and from

otherwise broadcasting, publishing, distributing, selling, renting or disseminating the

movie with the allegedly offending scene. In short, the scene depicts Plaintiff rubbing

an alcohol swab on actor Jeff Goldblum’s neck in order to prepare his neck for taping

down a wireless microphone. Mr. Goldblum reacts as if he is in pain or discomfort,

Plaintiff and another technician ask him if it burns and Plaintiff blows on Mr. Goldblum’s

neck. Mr. Goldblum asks what the substance is and acts incredulous at Plaintiff and the
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other technician’s reply that it is alcohol. When Plaintiff shows him the alcohol swab

package, Mr. Goldblum says: “Blow some more.” Plaintiff is not entitled to the temporary

restraining order for numerous reasons.

This is a diversity case and this Court must apply Pennsylvania law. The tort of

invasion of privacy-false light “is closely allied to the law of defamation” and “courts

have applied to invasion of privacy actions the rules governing defamation actions…”

Fogel v. Forbes, Inc., 500 F. Supp. 10811088 (E.D. Pa. 1980). Pennsylvania

Constitution Art. I, § 7 precludes a judge from enjoining defamation. Kraemer v.

Thompson, 947 F.2d 666 (3d Cir. 1991). Therefore, to the extent that Plaintiff alleges

false light this C ourt may not enjoin Defendants’ use of the scene. Art. I, § 7’s

protection is broader than mere defamation. It is designed to prohibit the imposition of

prior restraints of the communication of thought or opinions. Willing v. Mazzocone, 482

Pa. 377, 381, 393 A.2d 1155, 1157 (1978) (Citations and quotations omitted.) Plaintiff

describes “Pittsburgh” as a “mockumentary” that mocks the Pittsburgh theater industry.

Thus, it is a form of comment that Art. I, § 7 protects from prior restraint.

Plaintiff cannot show irreparable harm. To the contrary, Plaintiff bases her claims

on tort theories that specifically provide for legal monetary liability.

Plaintiff cannot show likelihood of success on the merits. To sustain her claim for

false light invasion of privacy Plaintiff must show a major misrepresentation of her

character, history, activities or beliefs that could reasonably be expected to cause a

reasonable person to take serious offense. Rush v. Philadelphia Newspapers, Inc., 732

A.2d 648, 654, ¶15 (Pa. Super. 1999) Plaintiff testified that the scene could be

interpreted as an indication that she is a woman who would engage in fellatio. Actually,
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no rational fact finder could so interpret the scene. Further, Plaintiff admitted that the

scene could also be interpreted as Mr. Goldblum just asking her to blow on his neck

some more. Thus, even Plaintiff recognizes that the scene is at least equivocal.

Therefore, it is not likely that Plaintiff will meet this element. Plaintiff must also show that

Defendants acted with knowledge of or in reckless disregard of the falsity of the

publicized matter and of the false light in which she would be placed. Id., ¶18 Plaintiff

offers no evidence that Defendants knew that the scene would place her in the alleged

light of a woman who performs fellatio.

To sustain her claim for appropriation of her likeness, Plaintiff must show that her

likeness had some value peculiar to it. Comment d to Restatement (Second) of Torts §

652C states: “The value of a plaintiff’s name is not appropriated by mere mention of it,

or by reference to it in connection with legitimate mention of his public activities; nor is

the value of his likeness appropriated when it is published for purposes other

than taking advantage of his reputation, prestige, or other value associated with

him, for purposes of publicity.” (Emphasis added.) Plaintiff does not know whether

her image is marketable. She is not aware of any ads for or promotions of the movie

based upon the scene in which she appears. The only persons whom she knows who

purchased or rented “Pittsburgh” because she appears in it are Plaintiff, her mother and

her daughter. Thus, she cannot show that Defendants cashed in on her likeness,

Staley v. General Media Communications, Inc., 149 F. Supp. 2d 701, 706 (W.D. Ark.

2001); Meadows v. Hartford Life Insurance Company, 2006 U.S. Dist. LEXIX 55945, **

26-27 (S.D. TX 2006); Castro v. v. NYT Television, 370 N.J. Super. 282, 298-299, 851

A.2d 88, 98-99 (2004), or that Defendants used the scene to sell more discs or videos



4

of “Pittsburgh”, Fallona v. Hustler Magazine, Inc., 607 F. Supp. 1341, 1360 (N.D. TX

198) and does not make out a claim. Plaintiff does not believe that Defendants used

her likeness because she is Debbie Sue Croyle; rather, they because she is an

attractive, female stagehand who was there. Therefore, she cannot make out her claim

for misappropriation of her likeness because she cannot establish any unique quality or

value of her likeness. Crump v. Beckley Newspapers, Inc., 173 W. Va. 699, 715, 320

S.E. 2d 70, 87 (1983); Schifano v. Greene County Greyhound Park, Inc., 624 So.2d.

178, 181 (Ala. 1993).

Plaintiff’s claims are moot. In her complaint, motion and testimony Plaintiff

asserts that she told Defendants that she would sign the release if Defendants made a

donation to Achieva in honor of her brother. The Plaintiff did not seek a specific amount

of donation and did not state a date by which the donation must be made. Prosperity

Pictures, LLC, the Defendant in whose favor the release was to be, made a donation of

one hundred dollars to Achieva on November 12, 2007. The request for a temporary

restraining order sounds in equity, and equity considers as done that which has been

agreed to be done. Synes Appeal, 401 Pa. 387, 391, 164 A.2d 221, 223 (1960).

Because the Defendants made the donation, this Court must deem Plaintiff to have

signed the release, and her claims are moot.

Defendants will suffer greater injury if the temporary restraining order is granted

than Plaintiff would suffer if is denied. Defendants have distributed 73,100 copies of

“Pittsburgh and cannot retrieve them without incurring exorbitant damages, loss of good

will, loss of business with retailers, including Wal-Mart and Best Buy. Defendant had

already manufactured 20,000 additional copies that would have to be destroyed.
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Defendants have scheduled the delivery of 500 copies of “Pittsburgh” for promotional

purposes, and/or to wholesale or retail outlets for sale or rental, and cannot delay

shipments without incurring damages and loss of good will. Most important, Defendants

could not comply with an order not to broadcast “Pittsburgh” on November 15 and 16,

2007 without the scene because they would be required to make a new master, which

will take at least two days and cost $1,4250.00.

This Court lacks diversity jurisdiction for want of $75,000.00 in controversy.

Plaintiff claims as damages the economic value of the commercial benefits Defendants

gained from the use of her likeness. This is the wrong measure of damages. There is

no Pennsylvania case that addresses the measure of damages for appropriation of

likeness. In a similar case, the Sixth Circuit held that the measure of damages is the

harm to the privacy of the individual whose likeness is appropriated, mental distress and

special damages. It awarded a child whose picture was used in a charity’s fund raising

campaign the fee that a model would have received for the picture. Bowling v. Bowling,

1992 U.S. App. LEXIS 18505, ** 14-15(6th Cir. 1992). Here, Plaintiff’s appearance in

“Pittsburgh” was equivalent to the appearance of an extra or a bit actor, and the fee for

such an appearance depends on the budget of the film. In a film with a budget under

$625,000.00, like “Pittsburgh”, the fee for an extra would have been $118.00 per day

and for an actor would have been $248.00 per day. Otherwise, the fee would have

been either $118.00 per day or $716.00 per day. She has no special damages. Plaintiff

herself established the value of the use of her image as a donation in any amount to

Achieva in her brother’s honor. There is legal certainty that the Plaintiff will recover less
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than $75,000.00, so this Court lacks diversity jurisdiction. 15 Moore’s Federal Practice-

Civil § 102.107[1].

Respectfully submitted,

/s/ Bernard M. Schneider
Bernard M. Schneider
PA ID #32245
BRUCKER SCHNEIDER &
PORTER
FIRM id # 789
300 Weyman Road
Suite 320
Pittsburgh, PA 15236
(412) 881-6620 (telephone)
(412) 881-6637 (fax)
bmschn@aol.com
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CERTIFICATE OF SERVICE
I hereby certify that on the 14th day of November, 2007, a true and correct copy of
the Memorandum in Opposition was served upon the following by ECF Notice:

Margaret J. Fried
Shelly v. Segal
Fried & Davis
425 First Avenue
Pittsburgh, PA 15219

Alan E. Johnson
Marshall, Dennehy, Warner, Coleman & Goggin, P.C.
US Steel Tower, Suite 2900
600 Grant Street
Pittsburgh, PA 15219

/s/ Bernard M. Schneider
Bernard. M. Schneider
Brucker Schneider & Porter
300 Weyman Road, Suite 320
Pittsburgh, PA 15236
PA I.D. # 32245
(412) 881-6620
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