UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------x
GREGG ALLMAN, et al.,
Plaintiffs,
-against-

ORDER
06 CV 3252 (GBD)

SONY BMG MUSIC ENTERTAINMENT,
Defendant.
---------------------------------------------------------------x
GEORGE B. DANIELS, District Judge:
This Court granted defendant’s Rule 12(b)(6) motion to dismiss the amended complaint
for failure to state a claim, and judgment was entered accordingly. Plaintiffs now move, pursuant
to Fed.R.Civ.P. 59(3) and S.D.N.Y. Local Rule 6.3, to reargue and to alter or amend this Court’s
order granting defendant’s motion.1 In the alternative, plaintiffs seek relief from the order and
judgment, and leave to file their proposed second amended complaint, pursuant to Fed.R.Civ.P.
60(b)(6) and 15(a), respectively. The motion is granted to the extent that the judgment of
dismissal is vacated, and plaintiffs are afforded leave to file their proposed second amended
complaint alleging breach of contract.
Leave to amend should be “freely give[n] when justice so requires.” Fed.R.Civ.P.
15(a)(2). However, “[a] party seeking to file an amended complaint postjudgment must first
have the judgment vacated or set aside pursuant to Fed.R.Civ.P. 59(e) or 60(b).” Ruotolo v. City
of New York, 514 F.3d 181, 191 (2d Cir. 2008). Although a motion to amend postjudgment
should only be considered where there is a valid basis to either set aside or vacate the judgment,
it may nevertheless “be appropriate in a proper case” for the court to consider the nature of the
1

Under Fed.R.Civ.P. 59(e) and Local Rule 6.3, plaintiffs have failed to make the
requisite showing that the Court overlooked any pertinent factual matters or controlling decisions
that were before it when it granted the underlying motion, so as to warrant such relief. See, Wall
v. Union of NA, Laborers Int’l, 276 Fed.Appx. 68, 70 (2d Cir. 2008) (quoting In re BDC 56
LCC, 330 F.3d 111, 123 (2d Cir. 2003)); Eisemann v. Greene, 204 F.3d 393, 395 n.2 (2d Cir.
2000) (quoting Shamis v. Ambassador Factors Corp., 187 F.R.D. 148, 151 (S.D.N.Y. 1999);
Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995).

